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Abstract: The more there are conflicts, the more they generate a large number of refugees,
the more a large number of refugees is spread out around the world, the more it becomes a
global issue involving the entire international community. Nowadays, the protection of
refugees has become a major problem states, international organizations and other refugees’
agencies have been facing, so it can be seen as a continuous feature of international life in
the present century. The aim of this article is to show the place of the protection of refugees
in the international legal framework, which is International refugee law, governing refugee
protection as a branch of international law, originating from the revolution in Russia and the
collapse of the Ottoman Empire after the First World War in Europe, causing mass
movement of people. International law is not itself a solution to the problem of refugees and
the challenges produced by migratory flow, but it can be a facilitator and a guide to the
principled effectiveness of measures which states may take. The significance of this topic is
perceived from the fact it remains a current one and a global issue involving all the states
signing the 1951 Geneva Convention on the status of the refugees.
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1. INTRODUCTION

The world today is full of conflicts generating a very large number of refugees and
displaced persons, becoming a global issue involving different actors of the international
community bringing up solutions to tackle this international refugee issue. Till now the
international legal instruments regulating the status of the refugees are the 1951 Geneva
Convention on the status of the refugees and it’s updating 1967 two protocols, including the
status of the united nation-high commissioner for the refugees, complemented now by
regional refugee’s legal instruments in Africa, Central America, and Europe. These legal
instruments provide a range number of provisions highlighting the protection of refugees,
prohibiting the return of those refugees to the dangerous place prompted their flight. It
implies the responsibility of States to assure the protection of the asylum seekers in their
territory in collaboration with other international organizations and non-governmental
organizations involved in humanitarian assistance and development aid. International refugee
law regime operates to guarantee the protection of refugees and displaced persons, making
the topic of the protection of refugees more relevant and global, that is why there had been
organized on the date of 10" December 2018 an important conference gathering a huge
number of states, governments representatives in Marrakesh in Morocco for the Global
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compact on immigration and refugees, this clearly explains the crucial place the topic of the
protection of refugees in the twenty-first century possesses and how this can impact the
framework of the refugee law regime. The central point of this Chapter is to reveal the place
of the general protection of the refugees within the framework of international law and
understand who really entails benefiting the legal protection provided in the international
instruments of the refugee’s status. It is necessary to keep in mind that when states gathered
under the new united nations, refugees were considered on the agenda. The General assembly
in its first London session in February 1946 identified three principles which were already
present in the league of Nations, but now acquired new salience: that as said earlier the
refugee issue was international in character, the refugee should not be forced to return to the
dangerous place, especially those having valid objections to going back to their habitual
residence, and finally repatriation should be promoted on a voluntary basis. While the UN
necessarily built on what had gone before, there was one major significance. With the
adoption of the Universal Declaration of human rights in 1948, the individual now was
clearly on the frame, the movement of refugees between states and the entitlement of refugee
protection was clearly a matter of international law.

In order to get the clue of this Chapter different points will be discussed the first one
is to understand the protection of the refugees in international law(l) the second one is the
brief understanding of temporary protection (11) and the third point is the Justification of the
Principle of refugee protection (I11).

2. PROTECTIONS OF REFUGEES IN INTERNATIONAL LAW

The Lack or denial of protection is a principal feature of refugee character, and it is
for international law, in turn, to substitute its own protection for that which the country of
origin cannot or will not provide. Before we go deep to understand the protection of refugees,
let’s first get the clue of what are the term refugee and its description.

The most important instrument dealing with refugees is the United Nations
convention relating to the Status of refugees and exiles signed in Geneva on 28 July 1951,
further referred to as the 1951 Convention. For the first time a general definition of the term
refugee is adopted at an international level, Article 1A (2) of the 1951 Convention, as
completed by the 1967 Protocol, provides that a refugee is

“Any person who owing to a well-founded fear of persecution for reasons of race,
religion, nationality, membership of a particular social group or political opinion, is outside
the country of his nationality and is unable, or owing to such fear, is unwilling to avail
himself of the protection of that country ,or who, not having a nationality and being outside
the country of his former habitual residence, is unable, or owing to such fear, is unwilling to
return to it.”’

This definition depends entirely on whether the asylum seeker is successful or not in
showing individual persecution on specific grounds, the emphasis being on political
persecution. The main idea of the 1951 Convention is that every person is entitled to freedom
from persecution and that he or she will receive recognition and assistance from the
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international community in order to affect that freedom. The word refugee is used as a term
of art, that is, a term having a content variable according to principles of general international
law. In ordinary usage, it may enjoy a broader, looser meaning, signifying someone in flight,
who seeks to escape conditions or personal circumstances found intolerable.

In treaties and arrangements concluded under the auspices of the League of Nations, a
group or category approach to the definition of refugees was adopted, that someone was (a)
outside their country of origin and (b) without the protection of the government of that state,
were sufficient and necessary conditions. A Russian refugee for example in 1926 was defined
as any persons of Russian origin who do not enjoy or who no longer enjoys the protection of
the government of the Union of Socialist Soviet Republics and who has not acquired another
nationality. In this instance, presence outside the country of origin was not explicitly
required but was implicit in the objectives of the arrangements, namely, the issue of identity
certificates for the purpose of travel and resettlement.? A similar approach was adopted in
1936 arrangements in respect of those fleeing Germany, which was later developed by article
1 of the 1938 convention, to cover:

(a) Persons possessing or having possessed German nationality and not possessing any
other nationality that is proved not to enjoy, in law or fact, the protection of the
German government.

(b) Stateless persons not covered by previous conventions or arrangements who have left
German territory after being established therein and who are proved to enjoy, in law
or in fact, the protection of the German government.?

Article 1(2) excluded from the definition persons who left Germany for reasons of
purely personal convenience.

At the meeting in Evian in the same year, participating states resolved to establish an
inter-governmental committee with, as its primary purpose, ‘facilitating involuntary
emigration from Germany including Austria. Included within the scope of the committee’s
activities were those who had yet to emigrate on account of their political opinions, religious
belief, or racial origin, as well as those reasons and had not established themselves
elsewhere.*

Commenting on definitions, Simpson observed in 1938 that all had certain inherent
deficiencies. He stressed the importance of keeping in view the “’essential quality’ on the
refugee as one ‘who has sought refuge in a territory other than in which he was formerly
resident as a result of political events which rendered his continued residence in his former
territory impossible or intolerable’.°This description is in turn, something of abstraction from
what was known then about the ‘political events’ producing refugees. While the notion of the
impossibility or intolerability of continued residence illustrates the problem of the refugee in
broad strokes after the second world war stress was laid on precise criteria. This is evident
first in the constitution of the international refugee organization (IRO) than in the statute of
the office of the United Nations high commissioner for Refugees (UNHCR) and finally in the
provisions of the 1951 Convention relating to the status of refugees.
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The Constitution of the IRO described different kinds to be assisted. ‘Refugees’
included victims of the Nazi, Fascist, or Quisling regimes which had opposed the United
Nations, certain persons of Jewish origin, or foreigners or stateless persons who had been
victims of Nazi persecution, as well as persons considered as refugees before the outbreak
of the second world war for reasons of race ,religion, nationality, or political opinion. The
IRO was also competent to assist displaced persons, including those deported or expelled
from their own countries, some of whom had been sent to undertake forced labour. In
addition, the term IRO constitution included as refugees those unable or unwilling to avail
themselves of the protection of the government of their country of nationality or former
residence. It was expressly recognized that individuals might have ‘valid objections
‘returning to their country of origin, including persecution or fear based on reasonable
grounds of persecution because of race, religion, nationality or political opinions, and
objections of a political nature judged by the IRO to be valid.

The office of the United Nations high commissioner for refugees is the principal UN
agency concerned with refugees, established by the general assembly to provide the
necessary legal protection for refugees, and to seek permanent solutions for the problem of
refugees. According to its statute, the work of the Office shall be an entirely non-political
character —it is to be humanitarian and social and to relate, as a rule, to groups and categories
of refugees.

The statue first brings within UNHCR's competence refugees covered by various
earlier treaties and arrangements. It next includes refugees resulting from events occurring
before 1 January 1951, who are outside their country of origin, and unable or unwilling to
avail themselves of its protection ‘owing to a well-founded fear of being persecuted ° or for
reasons other than personal convenience ‘. Finally, the statute extends to:

Any other who is outside the country of his nationality ,or if he has no nationality, the
country of his former habitual residence because he has or had well-founded fear of
persecution by reason of his race, religion, nationality or political opinions or because of such
fear ,is unwilling to avail himself of the protection of the country of nationality ,or if he has
no nationality ,to return to the country of his former habitual residence.

This description is of universal application, containing neither temporal nor
geographical limitations. The definition is of critical importance in determining who is
entitled to the protection and assistance of the United Nations, for it is the lack of protection
by their own government which distinguished refugees from ordinary aliens.

In attempting to make good this deficiency, the appropriate international bodies will
aim generally to protect the refugees' basic human rights, including the right to life, liberty,
and security of the person. The UNHCR, however, contains an apparent contradiction. On the
one hand, it affirms that the work of the Office shall relate, as a rule to groups and categories
of refugees. On the other hand, it proposes a definition of the refugee which is essentially
individualistic, requiring a case by case examination of the subjective and objective elements.
The escalating in refugee crises over the last 30 years has made it necessary to be flexible in
the administration of UNHCR’s mandate. However, it follows from the UHCR statute that
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there two Kkinds of refugees. First, the statute recognizes refugees who are part of a mass
movement provoked by invasion, oppression or war, that was has been said earlier. In this
case, groups are usually recognized as refugees according to the Statute of the UNHCR and
programmes are set in place in the country of refuge, governments, to accept a quota of
refugees. ® Second, the Statute sees refugees as individuals who claim to have escaped
persecution in their own country. Unlike quota “’refugees’” who are recognized refugees,
individuals are also covered by article 1A (2) of the 1951 convention. Thus they only are
recognized as refugees if they are successful at showing a well-founded fear of persecution
on political grounds. We are not going to be deep and large on the definition of the refugee,
rather be on the international protection of the refugee at the international level.

At its session, the General Assembly formally adopted the statute of UNHCR as an
annexed to Resolution 428(V), in which it also called upon governments to co-operate with
the Office. The functions of UNHCR encompass ‘providing international protection ‘and
seeking permanent solutions’ to the problems of refugees by way of voluntary repatriation or
assimilation in new national communities. The provision of international protection is of
primary importance, for without protection, such as intervention by the office to secure the
admission of refugees; there can be no possibility of finding lasting solutions. Besides
defining refugees the UNHCR Statute prescribes the relationship of the high commissioner
with the General Assembly and the Economic and Social Council (ECOSOC), makes
provision for organization and finance, and identifies ways in which the high commissioner is
to provide protection.” These develop the functions engaged in by predecessor organizations
and include: (i) Promoting the conclusion of international conventions for the protection of
refugees, supervising their application and proposing amendments thereto,(ii) promoting
through special agreements with governments the execution of any measures calculated to
improve the situation of refugees and to reduce the number requiring protection, and (iii)
promoting the admission of refugees. ® Notwithstanding the statutory injunction and
categories that the work of the Office relate, as a rule, to groups and categories of refugees as
mentioned above, a major part of the of UNHCR ‘s protection work is concerned with the
individual cases, as was what of its predecessor organizations. No states have objected to
UNHCR taking up individual cases as such®, although states may, and do; question whether
an individual is indeed a refugee. Nevertheless, the individual dimension to the protection
function is a natural corollary to the declared task of supervising the application of the
international convention.

An international organization such as UNHCR is not only a forum in which the views
of states may be represented, it is also, as a subject of international law, an actor in the
relevant field whose actions count in the process of law formation. Specific authority to
involve itself in the protection of refugees has been accorded to the office by states parties to
the 1951 convention and /or the 1967protocol relating to the status of refugees. The 1969
OAU Convention requires member states to cooperate similarly while declaring itself to be
an effective regional complement in Africa of the 1951 Convention. UNHCR does enjoy an
international personality. As a subsidiary organ of the General Assembly, its personality (its
capacity to possess international rights and duties) can be traced to the United Nations at
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large. 1% Moreover, its statute shows that the Office was intended by the General assembly to
act on the international plane. It's standing in regard to protection has been further reinforced
by successive General Assembly resolutions urging all states to support the High
Commissioner‘s activities for instance, by granting asylum, observing the principle of non-
refoulement and acceding to the relevant international treaties.

Day to day protection activities are necessarily dictated by the needs of refugees, but a
summary reading of both the statute of the Office and the 1951 Convention gives a general
picture. There are, first, both direct and indirect aspects to the protection function with the
later comprising the promotion activities of the Office already mentioned. Direct protection
activities, including intervention on behalf of individuals or groups, involve protection of the
refugee’s basic human rights, for example, non-discrimination, liberty, and security of the
person. The protection of refugees may also be promoted directly and indirectly, by the
regional and non-governmental organizations including, for example, the organization of
African unity, the organization of American states, and the Council of Europe. These have
generated ,among others ,instruments such as the 1969 OAU Convention on te specific
Aspects of refugee problems in Africa, the American convention n human rights, the
European convention on human rights ,the European Agreement on the abolition of Visas for
refugees, the Europeans agreement on Social Security and its supplementary Agreements ,the
European Agreement on consular functions ,together with the protocol concerning the
protection of the refugees ,and the European Agreement on transfer of responsibility for
refugees.

The UNHCR s also concerned with the following (1) the prevention of the return of
the refugees to a country in which their life or liberty may be endangered (2) the
determination of refugee status,(3) the grant of asylum ,(4) the prevention of expulsion (5) the
issue of identity and travel documents ,(6)the facilitation f voluntary repatriation,(7)the
facilitation of family reunion,(8) the assurance of access to educational institutions(9) the
assurance of the right to work and the benefit of other economic and social rights,(10) the
facilitation of naturalization. Of these, the first four, together with the general function, are
clearly of prime importance, with the principle of non-refoulement standing as the sine qua
non of the search for permanent solutions.

3. PROTECTION IN THE HOSTILE TIME

The recent standoff on the waters of the Mediterranean between Italy, Malta and the
rest of the EU are disheartening, but not unexpected given the trajectory of Europe’s response
to people seeking protection on its shores. The EU has taken an increasingly restrictive stance
particularly at a time when more people need protection, with the ongoing displacement
crises in Syria and elsewhere ,and the proliferation of causes of displacement and by no
means in this trend of hostility confined to the EU, with similar policies and sentiments
echoed across the wealthy world, particularly in Australia and America. The policies of such
countries not only affect those seeking protection in their regions but impact refugee’s
protection throughout the world.
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The field of refugee protection, underwritten by refugee law and developed policies
and practices on the ground in countries around the world, is complex and multi-faceted and
at its core, represents an international effort to ensure, that displaced persons are not left
without a country to turn to in times of needs. However, recent trends have meant that
frequently the following displacement, asylum seekers and refugees face further ordeals of
confinement in camps, or detentions centres, perilous journey to safer countries, hostile
reception conditions and reduced rights and circumstances for many years afterwards. Such
conditions were not the intended outcome of the refugee convention and speak to the politics
of fear and hostility that have since influenced the way in which protection is granted around
the world.!

Many have recognized the significance and ongoing Trend of this degradation of the
refugee protection, and the need for change is reflected in the commissioning of the ongoing
intergovernmental process. The global compacts on refugees and Migration, however, the
ability of these compacts to significantly improve refugee protection is arguably slim. And
they seem to offer only a small step forward in what is a difficult environment.

The limits of refugee protection stem from the nature of the treaty machinery for the
implementation of protection norms. The relevant features of the treaty machinery are the
absence of substantive guidance on a determination procedure in the convention, the
vagueness of the definition of a Convention refugee or a person who is entitled to
international protection under the Convention, and under the limited rights for refugees in the
Convention, this had already been explained by different authors some years ago, these gaps
to some extent can also have an impact on the current degradation of refugees protection.

Since the end of the Cold war, the crisis in the refugee protection system has
intensified. One conventional explanation for the crisis is based on the change in the
international political system. Under the political structure of the cold war era, the
international refugee regime was regarded by the communist bloc as a symbolic instrument
used to justify western ideology. Another explanation of the refugee protection is associated
with the re-conceptualisation of “’security ‘* by the international community. The community
has gradually come to recognize that the phenomenon of forced migration is closely related to
national and international security concerns. This recognition was propelled by a new
perception of ‘security’ in the wake of the collapse of the cold war system. A number of
international politics scholars argue that the new concept of security is extensive, and
includes not only traditional military confrontations between states but also crises such as
ethnic and religious conflict, environmental disaster and poverty.*?

The protection of refugees at the international level is a very crucial issue between
and among the states; it engages not only states but also international organizations,
nongovernmental organizations in the process of the protection of those refugees. It’s
important to keep n mind that this protection is given on the foundation of a certain number
of requirements or criteria. But these conditions required the recognition of the refugee status
in order to benefit the protection from the state are not uniform. There is a lack of uniformity
in the international refugee law system. Each state at the international plan determines the
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conditions to the recognition of the refugee status, and most of the states refer much more to
their immigration law to ensure that the asylum seeker has fulfilled the requirements. So the
protection of the refugee is followed by the recognition of the refugee status through the
fulfilment of the requirements enacted in the immigration law or in the 1951 Geneva
Convention and the two protocols. Some asylum seekers can be refused the refugee status
and subjected to deportation to the port of embarkation which is usually the country of origin.
But there exists a procedure of appeal against the decision of refusal of refugee status; the
asylum seeker can follow the so-called procedure according to the rules provided by the legal
instrument in force dealing with such kind of issues. Some countries do not recognize a right
of appeal to a refugee or an asylum seeker who fails to meet the requirement of recognition of
the refugee status. This failure may lead to a lack of protection e can observe some examples,
for the case of Benin, The legal bases for the determination of refugee status are Decree
no.75-153 of 16 July 1975, concerning the National refugee commission. Decisions on
refugee status are taken by the national refugee commission. The UNHCR representative may
be invited to attend the meetings of the national refugee commission as an observer, and the
refugee identity cards are issued to those who are recognized. Those recognized refugees will
benefit the protection of the Republic of Benin through the refugee identity cards. Let’s take
the case of Austria, the legal bases for the determination of refugee status are the federal law
of 7 March 1968 concerning the right of Residence of refugees according to the 1951
convention, as amended by the federal law of 27 November 1974.The competent authority is
the head of the Government of the Land (Lande-shauptmann) in which the application of
refugees is made. For the case of Austria appeals against the negative decisions can be made
in the first instance to the ministry of the interior and thereafter in certain cases to the
Administration court. The UNHCR representative in Austria is informed of all applications
for refugee status and may give opinions before a decision is taken, either at first instance or
on appeal to the federal Ministry of the interior. The representative of the UNHCR can also
contact the refugee during the procedure. For the case of the United Nations, there is the
enactment of the 1980 refugee act which governs the admission of the refugees and the
processing of asylum seeker. The definition of the refugee according to the convention and
protocol is incorporated in the United Nations legislation; it makes provision for annual
intakes of a refugee from among groups of specific humanitarian interest to the United
States.*for the case of the United States, we should bear in mind that no provision is made
for the involvement of UNHCR in the Asylum process, although this has been requested
with the support of numbers of concerned organizations and individuals. Some countries have
incorporated the 1951 conventions and the two protocols within their domestic law, others
have not expressly incorporated. The perception of protection is not perceived in the same
way in different countries the same with the procedure of appeals against the negative
decisions taken the competent authority for the non-recognition of refugee status. There are a
lot of cases of countries referring to their own legal instruments in the first place coping with
the issue of recognition of refugee status in order to guarantee protection.

www.ijlhss.com 30| Page



The International Legal Framework of Refugee Protection

4. THE BURDEN SHARING IN THE INTERNATIONAL PROTECTION OF
REFUGEES

The crisis in Syria which has generated a very large number of refugees in many
decades has once again thrown into relief a recruiting tension in the global regime. On the
hand, the regime is premised on the understanding that individual host states will provide
protection to refugees on behalf of the international community. On the other, State
contributions as host countries are necessarily unequal, even arbitrary, with states in the
global south hosting 86 percent of the world’s refugees as at the end of 2015.2 Just as said at
the end of 2015, primary by virtue of geographic proximity to refugee origin countries, States
in the global south hosted 86 percent of the world’s refugees'®. This is just a north-south
issue, however, within the European Union, there has been serious concern about the uneven
distribution of state of responsibilities for refugees-a concern that significantly magnified
with the large increase in arrivals in 2015 and 2016.%°

At the heart of these tensions is a key set of principles: international cooperation,
solidarity, burden sharing and responsibility sharing between states in the refugee regime.
Recital 4 of the preamble of the 1951 convention relating to the status of refugees expresses
as follow:

Considering that the grant of asylum may place unduly heavy burdens on certain
countries and that a satisfactory solution of a problem of which the United Nations has
recognized the international scope and nature cannot, therefore, be achieved without
international cooperation? .

A Burden sharing being so important in the international protection of refugees
should be observed with very close attention in respect of its nature, and legal aspect, so
simply saying it appears to represent a call for collective action to resolve refugee challenges.
In the literature on international relations, the concept of burden sharing may be located
within three broad institutional frameworks. For the sake of convenience, these may be
termed as the multilateral, the alliance, and the distributive-developmental frameworks.'® The
dictionary meaning of multilateralism is cooperation involving two or more actors. Unlike an
alliance relationship which provides an exclusionary and discriminatory form of collaboration
against outside actors, a multilateral relationship involves a more “’inclusive’” and equitable
setting for international cooperation. The end of the cold war facilitated the settlement of
many protracted regional conflicts; it also raised hopes a revived commitment to
multilateralism in international affairs. George Bush ‘s concept of the new world order
envisaged a return to multilateralism with the strengthening of the UN system as a core
element.The UN’s collective role was revived and tested during the Gulf war. However,
greater multilateralism and burden sharing in refugee problems have proven to be particularly
elusive. Instead, the end of the cold war has imposed severe constraints on multilateral
approaches as to burden sharing. From the alliance perspective as James Hathaway could
clearly say, the refugee problem constitutes a threat to the host countries. Refugees challenge
the purpose of borders, the authority of government to control entry and the sovereignty and
integrity of the country. They (refugees) threaten government and social burdens on the
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receiving nations because of their impact in creating serious financial burdens on host
countries. That is why to some extent the concept of burden-sharing must be taken seriously
into account to relieve the host states. The crisis in Syria and particularly its impact in Europe
have once again heightened policy and academic interest in burden sharing including within
the United Nations, with the issue being discussed at a series of meetings in 2016 culminating
in the adoption of the New York declaration for refugees and Migrants by the UN General
assembly!® . The assumption that burden sharing ,while a desirable part of the international
refugee regime, is a vague principle in terms of its scope, and normative content and is
more relevant politically than legally, also the assumption that states are failing to
sufficiently share burdens in practice —as evidenced by the inequitable distribution of
refugee-hosting responsibilities between countries. And back to the past the convention was
seen at the time of its adoption as imposing significant obligations on host states /countries
of the first asylum —both because of the generalized refugee definition and the presumption
that host states would provide permanent asylum to refugees who found themselves on their
territory, to add more the 1951 convention does not address the question of host states as to
how they would treat refugees ,the 1951 convention notably does not address the question of
admission to any country or establish the right to seek asylum ,it does not even apportion
responsibility between states , for example by prescribing which state should deal with a
claim to refugee status or establishing quotas for admission?’the idea of including the
concept of burden sharing in the operative part of the 1951 convention was not well accepted
by some countries, because the idea did not lay down any binding legal obligations.
Venezuela, for example, observed that it was generally accepted in international law that only
those provisions which imposed obligations on the signatories were included in the articles of
international instruments, clauses containing statements of principles, hopes, wishes, etc
.were generally inserted in the preamble and not in the operative part?'.France was the
primary proponent of retaining chapter Il in the text of the 1951 convention, for reasons
explored further in part I1l. France stressed that a wish expressed in the preamble of the
convention or in a separate text would certainly not have the same force as a moral obligation
set forth in the body of the convention. The united nations were in no way seeking to avoid
the obligation of international solidarity, rather the question was whether the obligation to
relieve the burden of the initial reception countries should appear in the operative part of the
convention. Many states advocated for the burden sharing provision to be included either in
the preamble or in a General Assembly resolution. Brazil suggested that a General Assembly
resolution could stipulate the method by which that principle of international solidarity could
be put into practice, for the United States in the interest of receiving states It would be better
for the problem to be raised in the united nations rather than within the framework of the
convention. After early attempts to include burden sharing in the operative part of the 1951
convention failed, the focus was then turned to the preamble??.The text of what became
recital 4 was initially proposed by France as follows:

But considering that the exercise of the right of asylum places an undue burden on
certain countries because of their geographical situation and that a satisfactory solution of a
problem of which the United Nations have recognized the international scope and nature
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cannot be achieved without international cooperation to help to distribute refugees
throughout the world.?

The French delegate justified the insertion of the proposed clause by noting that the
grim reality which the Ad hoc committee(on statelessness and Related Matters) would have
to take into account was that a number of countries were overburdened with refugees and
threatened with continuous new intakes.?*The French delegates clarified that this included
Austria, which hosted 450,000 in a total population of 7 million inhabitants, as well as
France itself which had recorded a monthly flow of 4,500 refugees fleeing the Franco
dictatorship in Spain at the time the 1951 convention was drafted and had hosted up to
500,000 refugees by this point. The French delegates stated that if that situation were not to
take into account, the instrument created might prove incapable of serving its purpose. In
other words, if the burdens experienced by such states were not accounted for, the 1951
convention may be unable to be meaningfully applied in practice. Nonetheless, the discussion
among the drafters of the 1951 convention reveals certain ambivalence about the burden
sharing provision, both in terms of form and substance. At the first issue, there were
significant discussions among delegations about the appropriateness of including the burden
sharing provision in the preamble.This because the provision arguably went beyond the scope
of 1951 which, as outlined above, was essentially between states as to the standards of
treatment to be applied to refugees found on their territory. For example, Belgium was not
opposed to the ideas expressed in the amendment but considered that they had no place in the
convention. The United Nations stated several times that the substance of the text might be
incorporated in a General assembly resolution, where it would be more proper and effective.
India was opposed to inserting something in the preamble which went beyond the scope of
the definition or something which was not normally consider proper in such a preamble®.
France was over the course of the negotiations insistent on the inclusion of the burden sharing
clause in the preamble and despite the concerns expressed by several delegations, it was
France‘s argumentation that ultimately prevailed. He was dismissive of including the burden
sharing provision in a general assembly resolution, noting:

Since a preamble formed an integral part of a convention, it carried greater weight
that a General Assembly resolution. Although he did not wish to cast doubts on the value of
resolutions adopted by the general assembly he ventured to suggest that in practice some of
the had very little positive effect. On the other hand, the preamble being bound up with the
convention would have the same authority as the convention itself. It was for that reason that
the French delegation was pressing for the inclusion in the preamble of the ideas it had put
forward, especially as the convention itself would entail considerable obligations of the
contracting parties.?

The last decade has witnessed a meteoric rise in the number of refugees and displaced
persons worldwide, reaching more than 65 million by the end of 2015.0ver two-thirds of
refugees never leave their region of origin, leading to a severe overburdening of countries of
first asylum. The main tool to correct such imbalance-resettlement —is currently incapable of
fulfilling its burden-sharing role. The United Nations high commissioner for refugees
estimates that 1.19million refugees will be in need of resettlement in 2017, yet only 107,100
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persons ere resettled in 2015.The September 2016 New York Declaration for refugees and
Migrants called for the expansion of the opportunities for refugees to legally relocate to other
countries through, for example labor mobility or education schemes.?’UN Members were
called upon to put forward proposals to expand the number of legal pathways to enhance
refugee mobility. These proposals will be included in global compacts on refugees and
migrants to be adopted in 2018. We can observe from that point of view how the whole
international community is really concern with the challenge of refugee burden —sharing, and
different mechanisms that should be taken in order to make it more efficient in practice. The
first World humanitarian Summit held in Istanbul in May 2016 and the September 2016 New
York declaration are indicative that new contexts and displacement dynamics require new
solutions and appropriate policies. There is a very practical Canadian example of private
refugee sponsorship programme in opening new channels for refugee’s mobility we have the
example of more than 275,000 refugees have been resettled through this Canadian model in
the last 25 years. Some countries have shown interest to also apply the model such as
Australia, Spain, Japan, and Britain. George Soross’ Open society Foundation pledged half a
billion US dollars to the project organizing a Private sector forum on Migration and Refugees
in Ottawa in December 2016. Britain has already adopted the private sponsorship scheme, It
has already been implemented in Germany, New Zealand, Argentina, Brazil Italy and Ireland
often in conjunction with humanitarian visa programmes aiming at relocating the most
vulnerable refugees.Even the EU commission in April 2016 recognized the need to enhance
legal and safe pathways to Europe by improving the use and implementation of existing legal
migration instruments and the use of private sponsorship?.

5. TEMPORARY PROTECTION AND COMPLEMENTARY PROTECTION
5.1 Understanding the legal concept of temporary protection

Discussions of temporary protection frequently proceed from a false assumption. In
asking whether there is a good reason to consider the adoption of temporary protection as
either a complementary remedy to or replacement for traditional modes of protection,
commentators assume permanent integration of refugees to be the status quo position.?°
According to James C. H. International instruments do not establish a right of refugees to
permanent admission to an asylum state. Whereas humanitarian or human rights concerns
would arguably dictate the grant to refugees of some form of durable protection where safe
repatriation is impossible, international refugee law presently the state of reception only to
avoid the return of a refugee to a country where she or he may face persecution. This idea is
found in the Article 33(1) of the convention relating to the status of refugees 1951.

Temporary protection mechanisms emerged in Europe in the 1990s in response to
mass influxes of asylum seekers. The influxes of asylum seekers from the former Yugoslavia,
fleeing conflicts and violence resulting from the break-up of that country, have been closely
associated with its emergence. In the 1990s there were new asylum pressures as large
numbers of people coming from the eastern European nations arrived in the European Union
states, with the collapse of the soviet block and European communism. The single largest
group of asylum seekers was comprised of persons fleeing conflict after the breakup of
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Yugoslavia. Refuge under various national arrangements of temporary protection was given
to those who reached the EU from Yugoslavia. Agreement for a common pan-EU temporary
protection instrument was slow coming primary due to a lack of consensus between states on
an acceptable basis for sharing the burden of a mass influx, which was considered as a
central part of an effective EU wide arrangement. Following Change brought by the Treaty
of Amsterdam in 1999, which required the EU to have a temporary protection instrument in
2004, The temporary protection Directive 2001/55//EC(TPD or the directive)was agreed in
2001.%° The directive provides the EU with a mechanism to activate an EU-wide temporary
protection arrangement in a situation of a mass influx or imminent mass influx of displaced
persons in third countries.* Under the TPD displaced persons include persons who have fled
areas of armed conflict or endemic violence®2The Directive provides temporary protection for
one year initially, with the possibility of extension for a further two years.*3It has been
claimed that the TPD establishes ‘the binding legal obligation of temporary protection
‘providing more legal security>* and that TPD sets out a model temporary protection system
which the EU can ‘take off the shelf’ and use in the event of a crisis.*®

The current international legal regime for refugees is a relatively, recent one,
Establishing under the framework of the 1951 Geneva Convention relating to the status of
refugees ®with the entry in force of the refugee convention and the establishment of the
UNHCR ,the international legal norm affecting bilateral and multilateral arrangements
concerning refugees shifted in a manner of significant ways. Although the refugee
convention was drafted to address the mass displacement caused by the world war Il in
Europe and has provisions for group or category determination, it has been viewed by states
primarily assessment is considered inappropriate for the mass influx, some states view
refugees convention as inapplicable to situations of mass refugee flow. So New instruments
and policies have been devised to bridge the gap between stats-Obligations of non-
refoulement and the need for durable solution in situation where individualized asylum
claims overwhelm the capacity of systems or where the cause of flight is for non-convention
reasons, it is in this context that temporary protection has emerged as a regularized status in
recent years.

It is import to keep in mind that the idea of temporary protection is also linked to the
principle of non-refoulement. The principle of non-refoulement states broadly that no refugee
should be returned to any country where he or she likely has to face persecution or danger to
life or freedom. The idea that states ought not to return persons to other states in other
circumstances is of comparatively recent origin. Common in the past were formal agreements
between sovereign states for the reciprocal surrender of subversives, dissidents, and traitors.
We have for instance agreement regarding refugees from Germany in 1936 and 1938 also
contained some limitation on expulsion or return.” It will be important to remind that the
idea of temporary protection was existent back before the Yugoslavia conflict which in 1990
generated a large number of refugees in refugee as we said earlier and we will get back to it
very soon to understand the temporary protection directive in Europe.

Fourteen years after the enactment of TDP, the EU experienced what has been
acknowledged as the largest and humanitarian crisis in Europe for decades, with close to 1.3
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million recorded asylum claims in 2015.%8 363,000 asylum applications were submitted by
Syrians, representing 29 per cent of all claims in 2015% EU data shows that since 2014
Syrians have had an average EU-wide asylum recognition rate equal to or higher than 75 per
cent.*%So due to that critical situation, there have been calls to activate TDP to help address
the crisis in the EU, and some calls to activate it to facilitate the evacuation of Syrians to the
EU.

According to John Koo, three general observations can be made about the character of
European and international politics in the 1990s which are integral to an understanding of the
emergence of temporary protection and the subsequent concerns about its putative benefits
and purpose.

The first was the rising migration numbers, and from the perspective of EU states, this
was dominated by an increasing asylum problem. The numbers of refugees from the 1907s to
the beginning of the 1980s crossing Western Europe were not that much compared to the
numbers of these refugees from the mid-1980s the numbers began to cause serious concerns,
by 1985, the number had risen to 157,000. By 1990, asylum seekers were arriving from
Afghanistan, Angola, Ghana, Iran Irag, Nigeria Pakistan, Somalia, Sri Lanka, Vietnam and
Zaire.** The 1990s became a decade of new record numbers of asylum claims as new groups
of asylum seekers arrived from Eastern Europe. In 1992 the EU received a high of 674,000
asylum claims.

The second context was the collapse of the Soviet Union at the beginning of the
decade and the decline of its influence*?. The impact of this was both a period of political
uncertainty in the international arena, and as noted above, an increasing number of asylum
applications in the EU states from East Europeans.

The third observation is how international affairs were increasingly viewed and
legitimized from a humanitarian perspective. The increasingly influential role of the media
facilitated this.

The breakup of the Socialist Federal Republic of Yugoslavia into separate
independent states was a complex series of bloody conflicts representing the first war in
Europe since the end of the world war two. Between 1991 and 1992, Croatia , Bosnia-
Herzegovina, Macedonia, and Slovenia declared themselves separate states, leaving
Serbia(with its two provinces, Vojvodina and Kosovo), and Montenegro, as the remainder of
what was to be renamed the federal republic of Yugoslavia®. Slovenia seceded first. The first
major Yugoslavian conflict was the Croatian civil war between 1991 and 1995.

The second and bloodiest conflict was the Bosnian civil war, 1992-5, with both
Croatia and Serbia seeking to make gains from the Bosnian territory at the expense of the
majority Bosnian Muslims. These wars resulted in what were the largest refugee movements
in Europe since the World war two. It has been recorded that the total number of displaced
Bosnians was over three million ** . The EU States implemented temporary protection
arrangements for these refugees.
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During the 1990s the EU started developing its common European asylum system: a
system of harmonized law applicable across all EU states. A common approach to the
problem was also to protect the EU’s internal market, designed to enable free movement for
EU citizens. There was a risk to the functioning of the internal market of multiple asylum
claims by the same person: an asylum claim denied in one state could be made in another
state if nothing was done to deny this possibility and to reduce secondary movements
between states. It made sense then to develop a common EU wide set of asylum rules to
manage, reduce and eliminate multiple claims. Due to this circumstance within the EU, a key
innovation was then set, called Dublin transfer rules. The principle was and remains that an
asylum seeker can make one claim only for asylum within the EU“. The rules are to
discourage and prevent multiple applications which as noted were recognized as contributing
to increasing numbers of Asylum claims. The Dublin rules determine which one state is
responsible for the claim.

In 1997, EU states agreed the Treaty of Amsterdam which was intended to provide a
firm and coherent legal base to build the common asylum system*®. Amsterdam incorporated
formally into the EU law the Dublin transfer rules and the Schengen rules abolishing border
controls. In addition, Amsterdam committed EU institutions to develop a pan-EU temporary
protection mechanism. The first post Treaty of Amsterdam was TDP. It is important to
remind that the emergence of temporary protection was not separated from the politics about
how to address and resist increasing migration into the EU particularly from asylum seekers.
Temporary protection emerged because not all refugees could be kept out: a response to
spontaneous arrivals. It was not an admission of defeat*’. Temporary protection was a part of
the control policies vis a vis the influxes. The emergence of temporary protection was
controversial. On the one hand, it had the support of UNHCR as an innovate response to the
Yugoslavian refugee crises. On the positive side, by applying temporary protection EU states
accepted a humanitarian Obligation to protect those fleeing war and conflict. On the other
hand, there were concerns: UNHCR support for temporary protection did not insist that
displaced people be treated as regular Convention refugees. There was no common set of EU
obligations on the form and extent of protection-each state implemented its own
arrangements. There were concerns that some states used temporary protection to avoid or
water down obligations under the 1951 convention“®.

Despite different and varied approaches, it became accepted the wisdom that
temporary protection could be an appropriate response to mass influxes and so states moved
towards converging on the key elements.

International discussions on temporary protection have revolved around what such a
regime, if it were to be regulated at the level of international law, should ideally entail who
should it apply to, what situations would it cover, what would be the minimum content of
rights envisaged and when would status end?*® Most recently in July 2012, the United
Nations High commissioner for refugees organized a roundtable on temporary protection,
with the stated purpose to discuss the scope and meaning of temporary protection, and to
examine what it is or should be, what it does guarantee, and in what situations it could
apply.® While each of these consultations and meetings raised the question of the
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relationship between temporary protection and the 1951 refugee convention and accepted
the need for an adequate legal basis for temporary protection under international law, no
consensus view was forthcoming .it is important to remind that temporary protection has an
unclear relationship with the 1951 refugee convention, yet beneficiaries of temporary
protection have in fact included both persons who clearly qualify as refugees under the
convention and others who might not. Moreover, the global consultation confirmed the need
for greater clarity concerning the international protection in mass influx situations.

Temporary protection has no accepted meaning under international law.IN fact, it has
acquired multiple and varied meanings depending on the context and the country. It is a
concept commonly used to describe a short term emergency response to a mass influx of
asylum seekers.®? Temporary protection has also been applied in situations where it is
difficult to distinguish between asylum seekers and others moving in a mixed flow.> As well
to broader categories of persons who fall outside the 1951 refugee convention definition of a
refugee.> For the purpose of the thesis, temporary protection is therefore understood to refer
to protection of limited duration composed of admission to safety, protection against
refoulement, respect for basic human rights and safe return when conditions permit to the
country of origin®®. Temporary protection is thus associated not only with a stay of limited
duration but also with a reduced or variable set of rights from those normally applicable
under the 1951 refugee convention.

5.2 Mass influxes:

Temporary protection as said earlier is perceived as a response to mass influx
situations involving Convention refugees, while > mass influx’’ is not a term of art, it is
generally understood to entail

Considerable numbers of persons arriving over an international border, a rapid rate
of arrival, inadequate absorption or response capacity in host states particularly during the
emergency phase, and individual asylum procedures, where they exist, are unable to deal
with the assessment of such large numbers.>®

There is neither a minimum number nor speed of arrival, for a mass influx. In fact
while mass influx has been the most common reason given by states for resorting to
temporary protection, the size and scale of movement of refugees is not the decisive criterion
as to whether a state is empowered to delay or suspend the application of the 1951
convention’s provisions. The decisive criterion is rather whether the mass influx presents a
threat to national security within this specific context of war or other grave and exceptional
circumstances, it is thus enough for a state to declare a particular refugee movement as a
mass influx to a circumvent Convention.

The UNHCR has clarified that a special response is not required in every mass influx,
especially if the state can continue to process asylum seekers in the normal way including
through group(prima facie) determination.®’

In other words, there are other techniques available to cope with such events instead
of temporary protection and the correlative suspension of convention rights. Temporary
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protection under national laws can be a legal category or discretionary exercise of executive
power, which have typically been used to extend protection to broader categories of persons
in need of some form of international protection other than convention refugees.

Recent large —scale population movements have been the source of many of the most
intractable problems affecting refugees. In some case, ethnic similarities encouraged
reception and hospitality, but where the flow was cross-cultural, serious political problems
arose, in addition to the usual logistical and economic ones.>® The 1951 Convention was
drawn up very much with the individual asylum-seeker in mind, and yet it contains no
provision on admission. The thousands who fled Hungary in 1956, for example, were granted
what turned out to be relatively temporary ‘asylum in Austria and Yugoslavia, prior to
onward movement, some 170,000 being resettled within eighteen months. It was evident that
generous admission policies were dependent on, if not conditioned by, generous resettlement
policies maintained by other countries.

The idea of Temporary admission pending movement of another country has also
figured in a number of international instruments, as an alternative to refoulement®. The
concept of temporary refuge as the practical consequence of non-refoulement though time
provides, first, the necessary theoretical nexus between the admission of refugees and the
attainment of a lasting solution. It establishes, a priori, no hierarchy in the field of solutions,
but allows a pragmatic yet principled approach to the idiosyncrasies of each situation. So for
example, it does not rule out the eventual local integration of all or a proportion of a mass
influx in the state of the first refuge, acting in concert with others and pursuant to principles
of international solidarity and equitable burden- sharing. Secondly, the Concept provides a
platform upon which to build principles of protection for refugees pending a durable solution
whereby minimum rights and standards of treatment may be secured.®°

<<lIn its first 100 days, the Trump administration has enacted dramatic political
theatre and rhetoric as well as new as harsh new policies targeting refugees and migrants in
the United States. Immigration restrictions was a —if not the central plank of Trump's
campaign. Within a week of his inauguration, Trump promulgated three Executive Orders
aimed at preventing the entry of asylum seekers from the Central America and refugees from
Syria. The popular growth of anti-refugee sentiment in the United States began with the surge
of Central American women and children seeking protection at the southwest border in 2014.
Migrants flows from El Salvador, Honduras and Guatemala sought protection from
increasingly unsustainable levels of gang violence in the countries. In 2014 Obama
administration began to engage in a harsh policy of deterrence, including detention of
mothers and children fleeing gang violence. Secretary of Homeland Security Jeh Johnson
Bluntly stated, “’our message is clear to those who try to illegally cross our borders: you will
be sent back home.’’ Though the numbers of Central Americans at the southwest border
increased relative to earlier years, the absolute numbers-fewer than 150,000 family units and
unaccompanied children —represented approximately 0.04% of the US population. In other
words, the perceptions of masses of migrants and at the southwest border loomed larger in
the public imagination than in reality.
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Under the Trump Administration, the response was even more draconian, taking the
form of two executive orders promulgated on January 25.The first, on the ‘’border security
*’.seeks among other horrors , to build a wall at the southwest border to increase detention of
asylum seekers, to return them to Mexico for processing, and to expand the geographic and
temporal scope of expedited processing of undocumented migrants, including asylum seekers.
The second, on “’interior public safety’’ authorizes increased prosecution of undocumented
entrants, including asylum seekers.

The other mass influx that prompted irrational and disproportional at legal and
policy responses did not even manifest at the U.S border, but rather at the border of Europe.
In particular, the November 2015 terrorist attacking Paris, inaccurately attributed to Syrian
refugees, prompted then candidate Trump’s proposal for a ban on Muslims entering the
United States . Mike Pence, who was then governor of Indiana, led a charge that eventually
included thirty-one governors of U.S states aiming to prevent Syrian refugees from being
resettled in their states. Legal battles ensued, at these were the first steps towards the
infamous “"Muslim ban’’: The January 27 and March 26 executive orders(challenge to which
continue to work their way through the courts) This chain of events demonstrate the nearly
unstopped force of the imaginary of mass influx: a group of migrants seeking protection at
the borders of European countries, thousands of miles away, and wrongly blamed for a
terrorist attack, became fodder to justify an effort to shut down the US refugee resettlement
process.>>51

Based on this idea, the concept of mass influx can have an influence on the interior
public security policy of a country; this has been seen in the US, in Europeans countries.

6. TEMPORARY PROTECTION OF THE REFUGEE AND THE 1951
REFUGEE CONVENTION

There is no Obligation in the 1951 refugee convention or under international law
more generally, to grant asylum on a permanent basis ®2 in the sense of granting permanent
residency. The 1951 Refugee Convention is thus fundamentally a protection instrument,
rather than an instrument of permanent migration®. In terms of any rights to nationality,
article 34 of the convention provides only a discretionary encouragement for states to ©’
facilitate the assimilation and naturalization of the refugees®. Article 3(3) of the 1967
declaration on Territorial Asylum, for example, asks states to consider granting admission on
a temporary basis, while pending an opportunity of going to another state.® Today the
modern right to asylum is perhaps, therefore, best defined as the granting of protection
against return to threats to life or freedom for as long as those threats exist. Coupled with the
right and duties stipulated in relevant instruments. At the regional level, the OAU Refugee
convention is structured similarly to the 1951 Refugee convention. While it could be seen as
solutions-oriented in so far as it calls on states to ** use their best endeavours... to secure the
settlement of refugees (althousgh it does not define settlement ),% it also recognizes that
states are only required to provide temporary residence pending these other arrangements.
Article 11(5):
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Where a refugee has not received the right to reside in any country of asylum, he may
be granted temporary residence in any country of asylum in which he first presented himself
as a refugee pending arrangement for his resettlement in accordance with the preceding
paragraph. This paragraph is regularly referred to as support for the view of ‘“’temporary
protection regime operating in Africa®’. In addition to the OAU Refugee Convention ,the
principles concerning the treatment of refugees ,adopted by the Asian-African Legal
Consultative committee in 1966, restated by its successor ,the Asian-African Legal
Consultative organization in 2001, provide that before taking measures contrary to the
principle of non-refoulement ,the state in question should enable the person concerned to
seek asylum in another country.% Some national temporary protection schemes should not be
confused with “’temporary protection as this term is used in the context of mass influx of
refugees as a mean to suspend Convention obligations, Temporary protection under national
laws can be a legal category and /or a discretionary exercise of executive power, which have
been typically been used to extend protection to broader categories of persons in need of
some form of international protection other than convention refugees®

7. COMPLEMENTARY PROTECTION:

There should be a difference reminded between complementary protection and
temporary protection, they both have the same legal basis rooted in human rights obligations
of the principle of not returning the refugee to the unsafe place prompted his flight.
Complementary forms of protection are applied on an individual case basis, rather than to
mass movements of persons’. Jane McAdam indicates that the word ‘complementary’ in its
broadest application ‘signifies protection that falls outside the dominant international refugee
instrument.Complementary protection implies that the person is already in the territory of the
asylum state and thus does not give rise to questions of admission, Accepted grounds for
complementary protection forms of protection have so far involved prohibitions or return
to the risk of torture or cruel, inhuman or degrading treatment or punishment, unfair trial or
arbitrary deprivation of life’*. Temporary protection may also be distinguished from the
granting of refugee status on a prima facie basis, on the basis of apparent objectives
circumstances in the country of origin giving rise to the exodus.’?Prima facie recognition
does not denote a subsidiary category of refugee but is rather an evidentiary shortcut to
recognition as a refugee”™

8. HOW CAN WE JUSTIFY THE PROTECTION OF THE REFUGEES?

As said earlier refugee has an international character that is to say the whole
international community is concerned with that serious issue of asylum seekers around the
world. All the refugees falling in the Geneva Convention are entitled to protection and legal
assistance, due to the urgent character of the flight, the so-called urgent character is an
important aspect justifying the protection of the refugees. These refugees have no other
places to go, they can’t either return to the place of persecution where their lives are highly in
danger; their only hope is to settle down in the host country and enjoy the safety and respect
of their rights. UNHCR has a principal mission to protect those refugees in collaboration with
the host state using its discretionary power to guarantee the safety and protection of the
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recognized refuges in its territory. The urgent character of the refugee protection in need of
humanitarian assistance should be at the heart of states concern, the refugee has a right to life,
to liberty, to freedom, to employment..., these are elements of the protection, and a
protection without the respect of these rights does not support the term protection. Another
Justification of the protection of refugees is the respect of the 1951 Geneva Convention
related to the status of the refugees and it’s updating 1967 two protocols, complemented by
the regional arrangements in Africa, Central America and Europe. The protection of refugees
has itself evolved and been strengthened by developments in the general field of human
rights, while the principle of non-refoulement is manifestly one of customary international
law. Another element to add in order to justify the protection of the refugees is the identity
element. The cornerstone of refugee identity has been established in the legal and normative
framework of protection enshrined in the 1951 convention’Refugees are the product of
complex social and economic conditions which precipitate conflict and violence and which
may cause people to flee. From the start, refugee identity has been largely ascribed, grounded
in law and, as such, it is inevitably partial. The 1951 convention relating to the status of
Refugees proposed a designation constructed around the core and intertwined principles of
(a) a well-founded fear of persecution, (b)outside the country of origin and thus (c) in need of
a defining attribute —international protection.A legal definition of a refugee established on
these explicit and unique criteria was a construct of its time which, as long has argued |,
separated the distinct category of “’refugee’” from migrant by reifying protection over other
claims and needs. " Refugees and asylum seekers are such a group whose identity is
materialized or constructed around the concept of protection and how that is enacted through
states policies and practices. The international convention has produced a constructed identity
which largely serves the need of states, refugees, has been highly instrumental in shaping
and constraining that identity and the experiences of those so categorized “®. The protection
has a close link or connection with the identity, in other words, the identity implies the
protection, and the protection is backed up by the features of the defining elements of the
article 1 of the 1951 Geneva convention.

9. CONCLUSION

The refugee Convention meaning should be ascertained having regard to its object,
bearing in mind that the convention is one of several important international treaties designed
to redress ‘’violations of basic human rights, demonstrative of a failure of state
protection’’...Is the recognition of the failure of state protection, so often repeated in the
history of the past hundred years, that led to the exceptional involvement of international law
in matters concerning individual human rights’’. The general purpose of the convention is to
enable the person who no longer has the benefit of protection against persecution for a
convention reason in his own country to turn for protection to the international community ’®
Protection of the refugees is the whole international community concerns, making the subject
more relevant in international law and international human right law.
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