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Abstract: Nigeria’s cadaveric donation framework is in a parlous state, and this 

unenviable position is a manifestation of one key factor i.e. the society’s heavily saturated 

environment of culture and tradition, as well as the role of religion. Prior to the law, matters 

of the cadaveric donation was hampered bycenturies-old customary practices, norms, and 

traditions connected to corpse mystification and ancestors’ worship, most of which regarded 

the act as a serious taboo. The boldest attempt at regulating cadaveric donation took place 

with the signing into law of the National Health Act 2014. However, even though this law has 

come to stay, it has also been largely criticized as overly western in substance, and totally 

disconnected from those it was meant to govern. It is against this background, that this Paper 

explores the contests and conflicts between these age-long customs/traditions, religion, and 

the law, with a view to highlighting the underlying flashpoints. This Paper makes the 

argument that the current law should be celebrated as a major departure from these harsh 

practices and further advocates the need for it to be embraced by all and sundry. This Paper 

reaches the conclusion that if the potentials in the current law are properly appropriated, it 

offers a historic opportunity for further gains in the near future. 
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1. INTRODUCTION 

Nigerians like other members of the global community carry their body with 

delicateness, and guards its parts with extreme jealousy. This perception is rooted in the 

general doctrine of the sanctity of the human body and a corresponding duty to protect same 

from any type of invasion. The attitude of the Nigerian therefore is one in which no part of 

his/her body is seen as dispensable. Even where the body’s metabolism and other life 

functions can still go on unhindered, the ordinary Nigerian prefers to keep his/her organ such 

than benefit neighbour1. The matter is made worse where the organ in question is that of a 

deceased person. In such instances, the matter transcends the realm of the donor and becomes 

a complex web in which relatives and family members begin to invoke cultural, traditional, as 

well as religious norms, presenting the norms as a matter of life and death for all concerned. 

It is in this battle of wits that esoteric practices such as corpse mystification and ancestors 

worship come to the fore, with the result that more often than not, these cultural/religions 

prohibitions end up trumping existing legal norms, with the law consistently having to 

contend with age-long values that the people consider inalienable. This has been the Nigerian 
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experience so far, such that matters regarding cadaveric donations have remained a pipe 

dream. 

2. CADAVERIC ORGAN DONATION: A BRIEF OVERVIEW 

The cadaveric donation comprises organ donation which involves the taking of organs 

such as heart, lungs, kidneys, liver, pancreas from brain dead people, as well as tissue 

donation, which is taking tissues like skin, corneas, tendons, a bone from brain dead, as well 

as heart dead people2. Cadaveric donation is regarded as part of the end of life choices which 

an individual may make about what happens to his/her body after death3. It can be for 

therapeutic purposes, which as mentioned above would involve donating non-regenerative 

organs like the heart, kidney, liver, etc. towards benefiting another individual who is in 

desperate need for transplantation, or can be for educational purposes or clinical/scientific 

research, where the rest of the parts/tissues are donated to medical schools or research 

laboratories4 . These tissues are donated in collaboration with pathologists, who in most 

countries are responsible for the body after death. Such tissues can be harvested several hours 

after death, as they undergo slow degradation5.  

In matters of cadaveric organ donation, the question of determination of death is an 

important factor. General medical practice and sound legal doctrines provide that the donor 

be certified dead in line with acceptable medical standards before parts are removed. 

Currently, the standard for determination of death is the brain stem death. Simply put, 

cadaveric organ donation requires that donors must have suffered irreversible damage to the 

brain or brain-stem6. Some Scholars appear to suggest that the brain stem death as a standard 

for certifying biological or somatic death, may not really be valid as the supposedly dead 

person may just be incipiently dying7. This is accentuated by the argument that brain-dead 

individuals are simply in a state of irreversible coma and may be able to survive on some 

form life support for years8, and so brain death should not be equated with biological or 

somatic death9. Despite the argument about the uncertainty in the brain death criteria, there is 

an understanding that in medical practice, there exists a multiplicity of procedures in 

definitively determining death, and for the purpose of definitive death they can all be applied 

with the brain stem criteria at the tail end. This way, there would be n margin for error and 

death of the donor will be unequivocal and absolute. 

Sometimes after death is certified, organs/tissues removal may first be preceded by an 

autopsy where it is demanded to ascertain the cause of death10. After completing the usual 

diagnostic procedures within the autopsy chain, there is usually a rather large volume of 

leftover material comprising sections, paraffin blocks, and wet material i.e. organs and tissue 

samples kept in formalin11. It is common practice to keep paraffin blocks and sections for 

reasons of quality control, and for future diagnostic procedures requested by family members 

such as for hereditary diseases12.  

Where no autopsy is demanded, and consent has been given for the removal of 

organs/tissues, the procedure can be commenced. The procedure is rather intrusive to the 

cadaver, except perhaps for the cornea so it is proper to have the consent of the patient given 

while still alive, which is a major principle of biomedical ethics13. Remarkably, the issue of 
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consent is usually the first line of a challenge with cadaveric donations, given that it is 

principally entrenched in the long-established principle of bodily autonomy14. Where express 

consent is given, most often evidenced by a valid document like a Will or any other legal 

instruments, such is respected as part of the last wishes of the donor. However, where there is 

no such document, the position is to ask for the consent of the next of kin, and where there is 

none, it can also be a decision that the family as proxy makes about a loved one or relative, as 

to whether his or her organs/tissues can be harvested after death15.  In most instances where 

there is no express consent by the deceased, it is always difficult getting the consent of the 

next of kin or relatives, given their emotional state and the kinship/attachment to the body of 

the deceased. It is a different situation when cadaveric tissue sampling or organ harvesting is 

specifically done (outside the framework of the regular autopsy) for scientific or educational 

purposes16. This procedure concerns highly intrusive access to the body such as cutting the 

body into several pieces, which is beyond regular donations, and as such with its exceptional 

nature it is important that the deceased himself/herself grants such permission17.  

Generally, the world over the embodiment of mortality shapes ambivalent perceptions 

towards the donating of body parts18. As such cadaveric donation, as a part of the organ 

donation framework, is largely tied to the concept of death which itself is influenced by 

culture and religion19. Principally, perceptions on matters like the need for the body after 

death, as a mark of honour and dignity, funeral rites and practices, and the notion of the 

connectivity between the body and the owner’s spirit after passing on in a sort of spiritual 

transition of the whole, greatly impact upon cadaveric donation decisions20.  

3. CULTURAL LANDSCAPE OF NIGERIA AND ITS RELATIONSHIP WITH 

CADAVERIC DONATION 

Culture-bound theories of the human body view the etiology of cadaveric organ 

donation as rooted in socio-cultural factors, historical values, norms, and the overall mystical 

perceptions of distinct social groups21. In the anthropological understanding of the body, less 

attention has been given to the philosophical as well as cultural underpinnings of post-

humous use of the body and its parts, as against the kind of focus yielded to matters like class 

and nationality22. A striking example is the idea of ‘physical capital’, which represents in a 

way, the symbolic value of the body and how physical characteristics of the body can be 

improved to promote one’s social status and class23. It is also based on this understanding that 

Scholars have argued that even posthumously, the body is a thing of intrinsic value and must 

be accorded the appropriate treatment given the living24.  

The above notwithstanding, scholarly interest in the role of culture, tradition, and 

religion in relation to the body has been upped in recent times, such that today it is a medley 

of norms i.e. legal, socio-cultural, as well as ontological. Culture today is a major determinant 

particularly amongst the developing societies of sub-Sahara Africa in issues surrounding the 

post-humous use of the human body. In this area, the leading cultural societies that make up 

modern Nigeria are of great interest. But first, how is culture viewed generally and in 

particular as it concerns Nigeria’s legal literature? 
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Culture is generally referred to as the sum total of attitudes, beliefs, experience, 

knowledge, meanings, material objects, hierarchies, religion, spatial relations, and values of a 

group of people, that has come to be recognized as their common bond25. It a collection of 

their existence, handed down from generation to generation. Black’s Law Dictionary defines 

custom as, “a usage or practice of the people which by common adoption and acquiescence 

and by long and unvarying habit, has become compulsory and has acquired the force of a 

law with respect to the place or subject matter to which it relates”26. In the Nigerian case of 

Eshugbayi Eleko v. The Officer Administering the Government of Nigeria27, the court in a bid 

to define Culture referred to customary law as “unwritten customs and traditions, which have 

been accepted as obligatory by members of a community”. Similarly, Justice A.G. Karibi-

Whyte, J.S.C., (as he then was), defined customary law as, “a body of unwritten customs and 

traditions accepted as obligatory by members of the community for the regulation of the 

relations between its members”. In Lewis v. Bankole28, Osborne C.J., in his observation on 

culture remarked that “one of the most striking features of West African native custom is its 

flexibility, as it appears to have been always subject to motives of expediency, and shows 

unquestionable adaptability to altered circumstances without entirely losing its 

character…”29. 

In Nigeria, culture enjoys a pride of place amongst the more than 250 ethnic groups 

that make up the modern nation-state, particularly the three leading tribes i.e. the Yorùbá of 

the South-West, the Igbo of the South-East, and the Hausa/Fulani of the Northern region30. 

The Yorùbá People of South-West Nigeria, for instance, are well renowned for their rich 

cultural and traditional lifestyle31. Yorùbá culture is deeply rooted in the people’s rich history 

that has for generations been the subject of deep scholarly inquisition 32 . The beauty of 

Yorùbá culture has seen it spread as far as the lower River Niger into Nupe-land33, other 

African countries such as Republic of Benin, Togo, Ghana, with its influences also felt as far 

as Brazil in South America 34 . Yorùbá culture is the way of life of the Yorùbá People, 

consisting of their language, ideas, beliefs, customs, taboos, rituals ceremonies, and symbols 

that have been handed down several generations through mediums like arts, craft, festivals, 

sfolklore, myths, stories, songs proverbs and wise sayings35. The Igbos or Ibo People occupy 

the South-East region of Nigeria, situated between the lower part of the Niger River, 

extending to parts of the Niger-Delta largely Delta and River states, and moving all the way 

down to some parts of the coast in Cross River36. The Hausa People occupy largely Nigeria’s 

northern region close to the Sahel desert, and some parts of the North-central around the 

upper Niger River. The religion of Islam is central to Hausa/Fulani culture and tradition, 

codified in a body of law known as Sharia law, though as a People, they are also well known 

for their great attachment to culture and tradition and great history37.  

All of these three ethnic groups are not only deeply cultural, but a significant part of 

their culture also relates to issues of cadaveric donation, erecting automatic barriers on the 

way of accessing non-regenerative organs38. Amongst the three, there is a variety of taboos 

surrounding contact with dead bodies, a belief that is accentuated by the multi-layered 

differences in funeral rituals and superstitions about what happens after an individual dies. In 

most cultures, respect for the human body being intact upon the death of the owner, is based 
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on the presumption that the body belongs to the almighty maker of all - God and that failing 

to secure the body in one piece, will not only jeopardize the entry of the departed into the 

new world but would also cause unimaginable calamities and misfortunes to befall the 

community39. The belief, therefore, is that cutting open a dead body to harvest an organ, or 

burying same without some parts intact, is a bad omen that offends custom and diminishes 

the value to be accorded the deceased and his/her family40. For example, in order to gain 

post-mortem value, families in some part of Africa decorate the body of the deceased in order 

to conceal certain bodily distortions, so it is not carried into the next world, which they belief 

may affect the deceased’s place as an ancestor41. In the end, there is a cultural belief system 

that the interest of the deceased, including interest in his body and the constituents, is not 

attenuated upon death. Scholars have also argued that by such post-humous organ/tissue 

removal, the deceased suffer harm with the harm in question is that of assault on the bodily 

interest that he/she would have wanted preserved42. 

4. CORPSE MYSTIFICATION, ANCESTORS WORSHIP, AND 

CULTURAL/TRADITIONAL ATTITUDES TOWARDS CADAVERIC 

DONATION IN NIGERIA 

Culturally, there is the view that when an individual dies his/her existence is not 

automatically extinguished43. In the socio-cultural conception of the ‘being’, amongst most of 

the ethnic groups in Nigeria, while living organ donation appears generally accepted, there is 

a serious objection to cadaveric donation majorly because of the underpinnings that it 

represents nothing but a denigration of the dead44. The above view is dominant amongst the 

Yorùbá and Ibo ethnic groups. For the Hausa/Fulani, their way of life is entirely a matter of 

religion in which the Sharia law is regarded as native law and custom, and this regulates the 

general way of life, as well as what is permitted and what is forbidden. The same law covers 

the cultural attitudes towards cadaveric donation among the Hausa/Fulani people. Sharia law 

enjoins the Muslim faithful to be benevolent and one of the ways of expressing such 

benevolence may be through sustaining the life of another through organ donation45. Thus, 

for the Hausa/Fulani people, there isn’t so much restriction as regards cadaveric donation, 

leaving most of the prohibitions to the cultural practice of the Yorùbás and the Ibos. 

The strict cultural prohibition of cadaveric donation amongst the Yorùbás and the 

Ibos, is rooted in what is known as ‘Ancestor Worship’ a belief system based on the 

jurisprudence that life’s course is cyclical and not linear, such that those who are dead, 

though not physically seen are alive in a different world and can reincarnate46, in a circular 

pattern of multiple deaths and rebirths47. Thus, in a sort of immortal continuum, an individual 

is deemed as sent into this world by natural birth, and at the completion of his/her task, 

returns through death to continue as a being in the other realm48. Adherents of this cultural 

belief boldly claim that to be in this other world i.e. the world of the dead, is to have 

supernatural powers over those in the world of the living, with such powers including the 

ability to bless or curse, and when death occurs, divination as to reasons behind the death is 

sought from the ancestors with such attributed more to spiritual forces than medical factors49.  
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For instance, in Yorùbá traditional belief the concept of the visible world of the living 

and the spiritual enclave of the ancestors and spirits, represent two distinct but acceptable 

realms50. The Yorùbá belief in the body as a vehicle of reincarnation is symbolized most 

eloquently in the ‘Egúngún’ masquerade, a most rambunctious fellow and notable social 

figure, believed to be adorned with rare supernatural powers, sometimes manifested in 

extreme acrobatic displays and commemorated most lavishly with high celebrations 51 . 

Further to this, given the claim that harmony among the living is sustained by a relationship 

between the ancestors dynamically engaging in connectedness with the living as well as those 

who have passed, the dead body in most instances is highly venerated52. In African thought 

generally, the ancestors are believed to have a beneficent relationship with the living 

members of their erstwhile communities53. In this epistemological paradigm, the dead is 

posthumously regarded as now as having taken up residence with spirits in a world of 

collective immortality54. 

An interesting demonstration of this is what happens during a typical Tiv burial 

ceremony in Nigeria, where the rites of passage begin with a message to the great ancestor 

(Takuruku), intimating him of the death and requesting his presence to come and wait and 

receive the person into the ancestral world55. On the day of the burial, elderly women wash 

the deceased in order to enable him/her to enter the spirit world neatly and well dressed in the 

traditional attire all within twenty-four hours56. This tradition of exaggerated ceremonies 

which is common in most cultures is also a phenomenon that has attracted scholarly 

interest57. Sharing similar understanding with the Tiv system is the Igbo traditional belief that 

a single person may reincarnate contemporaneously showing up in two or more physical 

bodies58. There is additionally the Igbo belief that a part of a deceased person may thereafter 

continue to exist in the discarnate realm, following which such is elevated to the status of an 

ancestor by those who are still living59. The cultural interpretation to this is that though life 

and death are physically viewed as two distinct phenomena, in cosmic ontological unity both 

represent one interdependent unit, existing as the two forces shaping the life and after-life of 

the human being60.  

Another dimension to this cyclical spiritual cosmic system is to be seen in the Abiku 

phenomenon.  The Abiku conception is a major cultural signpost amongst the Yorùbá and the 

Ibo nations both of Southern Nigeria61. The Abiku in Yorùbá culture represents a recalcitrant 

Child seen as having come from the spirit world, belonging to a group of discarnate, who are 

destined to eventually return to the same world after a short sojourn here on earth, unless 

certain rituals take place 62 . It is seen as a problem of the spirit world which must be 

addressed, lest the same child surfaces again63. In Igbo Jurisprudence, the Abiku also referred 

to as ‘Ogbanje’, is regarded quite disapprovingly as a mischievous brat frequenting between 

the world of the living and the dead without any identifiable purpose64. Literally, the term in 

the Igbo language means, “to make several trips, to and from a place” 65 . By way of 

characterization, such naughty children are given special names at birth, apparently to conjure 

the idea surrounding the frustration of their parents, and also depicting their attempt at 

labelling the Child in terms of the circumstances of his/her cyclical journey66. Examples of 
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such names among the Yorùbá people include Kokumo (he will not die again) or Malomo 

(don’t die again) 67 . All these names are so crafted at appealing to the child’s emotion 

persuading him/her to abandon the traumatic back and forth, and stay put68.  

Where this fails and the child succeeds in entering another cycle of death, the dead 

body is handed over to a traditional health practitioner who mutilates it on the belief that 

his/her kindred spirits would reject him due to the scarification and ugliness that would result 

from the mutilation, and by this rejection, the child is then forced to stay in the physical 

world, when next he is reborn69. A Yorùbá Scholar Oluwole trying to capture the child in this 

ontological framework, posits that Yorùbá cultural belief in reincarnation is strengthened by 

three justifications which are, family resemblance in which newly born children are said to 

look like their dead forebears, the ability of some children to tell true stories of their dead 

ancestors almost in a form of telepathy, and the abiku phenomenom earlier discussed in 

which, some of the incisions made on the dead child, is seen when another is born70. Though, 

this practice which is rife among the different cultural groups in southern Nigeria may be 

analyzed as myth, it is nonetheless rooted in the peoples’ way of life and ultimately shape 

their cosmology and cultural attitudes71. It is within this jurisprudence that cadaveric organ 

donation and death in Nigeria’s cultural landscape is intrinsically viewed as two sides of the 

same coin, heavily shadowed by a coterie of existential cultural, religious, and social beliefs, 

alongside traditional medical practices72.  

Thus, when it comes to cadaveric organ donation the reasoning is that the owner of 

the body i.e. the deceased is not yet dead given that he has only transited to another realm. As 

such, it becomes a taboo to seek to dismember any part of such a being, as such scarification 

not only reduces the wholeness of the being but constitute theft of what belongs to the 

deceased. In another light, to seek to harvest an organ/tissue of the deceased is regarded as 

dishonour. 

The above-discussed web of practices comprehensively mirrors perhaps in a very 

vivid manner, the mass of conservative values often permeating most cultural/traditional 

discourse in relation to whether organs should or should not be donated in Nigeria and the 

influence of the norms on the general framework of cadaveric organ donation. This is, 

however, custom and tradition, what does the law have to say? Is there a union between the 

law and custom on the same matter?  Given the largely unbridled influence of these practices 

on the peoples’ way of life, has it had the same effect on the law? Laconically, how much did 

these practices shape the current law, if at all it did? The next discussion sets the cadence for 

an unravelling of these difficult questions.  

5. THE LAW GOVERNING CADAVERIC DONATION IN NIGERIA 

Generally, two separate criminal legislations govern cadaveric donations in the 

country. While in the south the Criminal Code Act 73  operates in the 17 predominantly 

Christian states, the Penal Code Act holds sway in the Northern region. 
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5.1 Prohibition of Cadaveric Donation in Southern Nigeria 

Prior to the enactment of the National Health Act, 201474 issues of cadaveric in the 

States making up southern Nigeria was governed by the Criminal Code Act. The Act does not 

specifically address issues of organ donation, rather the closest provision in the Act that 

appears to deal with the use of cadavers comes under the heading ‘Misconduct with regards 

to Corpses’ and in this regard Section 24275 provides that: 

Any person who -  

(1) without lawful justification or excuse, the proof of which lies on him,  

(a)  neglects to perform any duty imposed upon him by law, or 

undertaken by him, whether for reward or otherwise, touching the burial or 

other disposition of the human body or human remains; or  

(b) improperly or indecently interferes with, or offers any indignity to, 

any dead human body or human remains, whether buried or not;  

(2)  eats or receives for the purpose of eating any part of a dead human 

body; is guilty of a misdemeanour, and is liable to imprisonment for two years. 

The above provisions show that Nigeria had never paid serious thoughts to matters of 

cadaveric donation. Given this lack of abiding legislation, matter of cadaveric donations 

remained shrouded in so much secrecy wit most concluded in an underground black-market 

system that did not help the development of the system. 

With the enactment of the National Health Act, cadaveric donation became legalized 

for the first time in Nigeria. In this regard, the Act provides that; 

(1) Human organs obtained from deceased persons for the purpose of 

transplantation or treatment, or medical or dental training or research, shall 

only be used in the prescribed manner.  

(2) Human organs obtained under subsection (1) shall be allocated as 

prescribed. 

(3) The National Tertiary Health Institutions Standards Committee 

shall prescribe - (a) criteria for the approval of organ transplant facilities; and  

(b) procedural measures to be applied for such approval. 

(4) A person who contravenes a provision of this section or fails to 

comply therewith or who charges a fee for a human organ is guilty of an 

offence and shall be liable to imprisonment for a minimum of five years without 

option of fine76. 

The Act further provides that;  

(a)A person who is competent to make a will may – 

(i)in the will, 

(ii) in a document signed by him and at least two witnesses, or 

(iii) in a written statement made in the presence of at least two 

competent witnesses, donate his or her body or any specified tissue thereof to 
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be used after his or her death, or give consent to the post mortem examination 

of his or her body, for any purpose provided for in this Act. 

(b)A person who makes a donation as stated in paragraph (a) of this 

section may nominate an institution or a person as donee77 

Furthermore, contextualizing the above provision, the Act provides for the purpose of 

such donation ofthe body or other tissues as follows; 

(1)A donation under Section 55 of this Act may only be made for the 

purposes of – 

(a)training of students in health sciences; 

(b)Health research; 

(c)Advancement of health sciences; 

(d)therapy, including the use of tissue in any living person; or 

(e)production of a therapeutic, diagnostic, or prophylactic substance. 

(2)This Act does not apply to the preparation of the body of a deceased 

person for the purposes of embalming it, whether or not such preparation 

involves – 

(a)making of incisions in the body for the withdrawal of blood and the 

replacement by a preservative; or 

(b)restoration of any disfigurement or mutilation of the body before its 

burial78 

Lastly, the Act provides for the ‘procedure for revocation of any donation’ so made 

above. In this wise, it says; 

A Donor may, prior to the removal for transplantation of the relevant 

organ into the done, revoke a donation in the same way in which it was made 

or, in the case of a donation by way of will or other document, also by the 

intentional revocation of that will or codicil or document79. 

The above provisions of the Act clearly make cadaveric donation an act permitted 

under Nigerian law. The twin clauses, ‘in a written statement made in the presence of at least 

two competent witnesses, donate his or her body or any specified tissue thereof to be used 

after his or her death’, and  ‘A person who makes a donation as stated in paragraph (a) of 

this section may nominate an institution or a person as donee’, manifestly shows that it is 

lawful to donate cadaveric organs before the passing of the owner, and the uses to which such 

donated organ or tissue can be put, have been clearly outlined under the Act.  Under Nigerian 

law a person under the age of eighteen may not have legal capacity to give valid consent with 

respect to cadaveric donation, while the physician establishing death is required to state in a 

dated and signed report the method used and the deceased donor has a legal right to object to 

such donation before his death and the decision may not be overridden by the relatives80. 
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5. 2. Northern Nigeria, Cadaveric Donation, and the nexus between law and religion  

In the North of Nigeria, the Penal Code Act is the principal criminal legislation. It 

deals with all matters of crimes and criminality and serves the same function the Criminal 

Code Act serves in the south of the country. The Penal Code Act, however, does not have any 

provision dealing with organ donation or dealings in human corpses as is the case under the 

Criminal Code Act. The reason for is not strange. Even though the Penal code is the principal 

criminal legislation in the Northern region, issues related to cadaveric donation remain 

largely governed by Islamic codes under the Shari’ah law. Given that both social and 

religious issues play dominant roles in Nigeria’s multi-cultural and multi-religious north, the 

Shari’ah regarded as the customary law of the region is what the people look up to for 

direction.  

The operation of the Sharia’h law amongst Northern Nigeria Muslims is not different 

from its well-established norms and principles amongst other Muslims globally. It is a 

complete code of life prescribing both the secular and spiritual standards for all Muslims81. 

All religious and cultural norms stipulating these standards come from the Quran and the 

Sunnah, and both remain the source of guidance on any matter related to the lives of 

Muslims, and cadaveric organ donation-related matters is not an exception. The world over 

the Shari’ah law as a body of religious codes is applied to deep and complex bioethical issues 

regarding medico-legal issues82. However, it is important to first establish that matters related 

to cadaveric organ donation, remains as controversial as ever amongst Islamic Scholars. 

Largely, the opposition to cadaveric donation amongst Muslims scholars is predicated on the 

controversy surrounding the determination of death. For some scholars, the cadaveric 

donation is un-Islamic because it violates fundamental Islamic principles which posits that 

the determination of death should be based on the traditional view of death which is based on 

the cessation of heartbeat and breathing function resulting ultimately in the coldness of the 

body83. Scholars who support cadaveric donation, however, do so on the ground that the 

currently accepted standard of death i.e. the brain stem death is valid, as it lends credence to 

the facts that death can only be deemed to have occurred when all of the body’s biological 

units that are interconnected have indeed ceased functioning84. 

Also, the divergence of views amongst Muslim Scholars on whether or not Islam 

prohibits cadaveric organ donation appears to be a sectarian matter. While scholars from the 

Indian subcontinent comprising largely Pakistan, Bangladesh, and the Muslim population of 

India hold that Islam forbids the removal of organs from dead individuals, their counterparts 

from the Middle East made up of most Arab Scholars hold otherwise, opining that Islam 

permits such organ removal as long as it is a voluntary act of charity85. Those who argue 

against cadaveric donation hinge their position on the sacredness of the human body and the 

fact the body belongs to God86. Thus, while autopsies are seen as acceptable in Islam, there 

remain reservations regarding matters like the postponement of burials, transferring the body 

from place to place before burial, and any violations of the sanctity of the human body87. It is 

for this reason that Muslims are instructed to conduct funeral rites immediately death 

occurs88. They assert that God alone can give direction on the use of the body89. However, the 
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majority of Muslim scholars both Sunni and Shia advocate the importance of saving human 

life based on injunctions of the Shari’ah90. Based on these injunctions, there is the general 

view that the Shari’ah does not entirely frown at organ donation.  

However, where both the Quran and Sunnah offers no clear-cut position on the 

controversy in question, Islamic Scholars are known to delve into what is known as Ijtihad, 

which is basically the academic exercise of giving their opinion from the stand-point of 

Islamic Jurisprudence known in the Muslim faith as usulal-fiqh91. Islamic Scholars argue that 

the Quran does not explicitly speak on matters of cadaveric organ donation92. Thi, however, 

appears as taking a narrow and restricted view of Quranic injunctions. Why is this so? By 

way of inference, it appears plausible to say that the Quran deals with matters of cadaveric 

organ donation through some of its injunctions. What then does the Quran say in this regard? 

The position of the Shari’ah as regards cadaveric donation is better viewed from how 

Muslim faith upholds the sanctity of human life. Under the Sharia’h it is provided that, “if 

anyone killed a person – not in retaliation of murder, or (and) to spread mischief in the land 

– it would be as if he killed all mankind, and if anyone saved a life, it would be as if he saved 

the life of all mankind”93. Additionally, it is provided that, “And kill not anyone whom God 

has forbidden, except for a just cause (according to Islamic law). This he has commanded 

you that you may understand”94. It is thus clear that the Sharia’h cherishes human life. 

Flowing from this, notwithstanding the general prohibition of organ donation in Islam, there 

exists an exception to the rule, and that is that Islamic codes recognize as permissible, and 

even worthy of reward where one person willingly go all out to save the life of another95. 

This position was clarified by one of the highest-ranking organizations in the Islamic faith, 

the Islamic Council of Saudi Arabia stating that Islam does not forbid cadaveric organ 

donation where it is specifically to save a life96. The same position is said to have been the 

consensus of several leading Muslim Scholars who approved the resolution of the Pan-

Islamic Council Jurisprudence on Resuscitation Apparatus in the Jordanian capital, Amman. 

Therefore, in Islam, any transplantation that would sustain human life and all attached to it is 

permitted97.  

Most of what is today agreed as the Shari’ah’s position on organ donation came out of 

the works of Islamic scholars trying to put forward the context in which quranic codes deals 

with the subject98. Generally, the Shari’ah permits the transplant of organs from one person, 

whether dead or living to another, but subject to certain conditions99: 

1.  The donation must be the only possible medical means of treating or saving the life 

of the donee100. The closest to this is the Shari’ah injunction of the use of carcasses101. The 

idea is that though the Shari’ah clearly forbids the eating, consumption or receiving of dead 

meat, blood, and the flesh of swine, but where it is necessary as a matter of life and death 

such as where a sick person needs an organ transplantation because his life/her is under the 

threat of death, such a person will be deemed as guiltless102. The further understanding is that 

in allowing organ donation there is the seeking of ease for human beings, pity for the sick and 

sharing of pain, which is all in line with sound Shari’ah doctrines103. This position is backed 

up by several portions of the Shari’ah such as those which says, “the more harmful detriment 
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is removable by the less harmful one”, “when facing two evils, choose the less harmful one”, 

“when comparing between two ill deeds, consider which is the greater in harm and do the 

other”104 

2. Such donation is also allowed where it is towards providing welfare105. It must be 

considered as solely a humanitarian act and one of mercy106. This position is based on the fact 

that since human nature is what the Shari’ah regulates, whenever the welfare of a man is in 

issue, it becomes legal and permissible in Islamic law 107 . It is held that Islamic law is 

established particularly for the welfare of humanity and thus, any action which brings about 

human welfare is permissible in Shari’ah108. 

3. Organ removal should not endanger the donor’s life109. This is predicated on the 

fact that Shari’ah provides that disease should not be cured through a means that will cause 

similar or worse harm than the disease itself110. If the donation is done at the end of life, the 

shari’ah prescribes that painful procedures are avoided 111. For instance, where the organ 

donation is likely to procure or hasten the death of the deceased, it would be clearly 

forbidden. This is so because the Quran forbids a Muslim taking his/her life 112 . In this 

regards, it provides that, “And whoever kills a believer intentionally, his recompense is hell to 

abide therein, and the wrath and the curse of God are upon him, and a great punishment is 

prepared for him”.113  

4.  The donor must willingly consent to the procedure and it must not be by duress114. 

Consent is generally a basis for cadaveric donation in Islam, and not just consent but one 

predicated on full disclosure leading to a validly made decision by the deceased115. This is 

because any consent procured without adequate information coming to either the donor or the 

family acting as proxy violates elementary Islamic principles on truth-telling and honesty116. 

It has however been an argument that the consent rule regarding cadaveric donation should be 

extended to presumed consent, to the end that there would be an implied agreement and 

understanding remove to organs froma deceased person unless such Individual expressly 

declines117. Muslims have however objected to this position as one prone to abuse and may 

open the door to other unethical behaviours such as commercialization of such removed 

organs118. 

4.  The Principles of human dignity and self-worth must also be adhered to as 

provided for under Shari’h injunctions119. As a matter of fact, Islam prescribes that when a 

Muslim is suffering from a terminal disease and death is a certainty, such should be allowed 

to die in peace and not subjected to further torture120. This is given Islam’s recognition of the 

right to dignity of the Muslim. In the same vein, cadaveric organ donation must not be such 

that will violate the donor’s dignity.  

5.  Lastly, it is required that the proposed recipient must be a Muslim, particularly 

where the donor is a Muslim121. However, a challenge of cadaveric donation is that Muslims 

are enjoined by the Shari’ ah to bury their dead immediately, particularly if the death occurs 

before 4.00pm and so the entire transplantation procedure can generally conflict with the 

funeral rites except if such organs are removed almost immediately122. Based on the above 

injunctions, there is the general view that the Shari’ah does not entirely frown at cadaveric 
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donation, as the above conditions are seen as widely accepted positions in Islamic 

Jurisprudence123. 

Generally, it appears settled that cadaveric donation is permitted in Islam and this is 

the same rule that operates in the Northern part of Nigeria. Given the fact that Muslims in the 

North are deeply religious, it was not difficult for these codes to be adhered to. Thus, prior to 

the National Health Act, Muslims in the North were generally guided by these provisions. 

The only issue was about resolving issues about the desecration of the body of the Muslim 

given the underlying belief that that the body must be presented intact at death for the life 

hereafter. The enactment of the National Health Act, however, put the adherence to Islamic 

codes to the background and contemporary educated Muslim physicians and scholars must 

now make decisions based on provisions of the Act and where Islamic injunctions conflict 

with the Act, the Act overrides. 

6. CONFLICT BETWEEN CULTURAL/RELIGIOUS NORMS AND THE LAW 

ON CADAVERIC DONATION 

In a practical sense, it has been a challenge for the law as established above to work 

successfully and fulfil its full potentials as envisaged by the drafters, given the overbearing 

influence of cultural/religious norms in this regard. This has also stifled the development of 

the law, due to paucity of disputes arising out of issues of cadaveric donation. Where 

organs/tissues from dead bodies are not donated due to taboos across different ethnic groups 

prohibiting same, the result can only be the only thing – stagnation in the abiding legal 

framework.  

However, one position argument that has remained at the background of the non-

workability of the law is the argument that the current law is foreign in outlook, and does not 

take into consideration the age-long cultural practices of the people it was to govern, so as to 

robustly reflect them in key provisions. The argument is that if the current Act has been a 

blend of extant common law principles and aspects of customary law, it would have enjoyed 

wider acceptability. This has been the subject of diverse views, but this Paper takes a contrary 

view. 

To start with, one tries to imagine how it would have been workable for the Act to go 

around the intricacies in the cultural practices of the three leading ethnic groups, the Yoruba, 

Igbo and Hausa/Fulani, and create a convergence of some sort. It would have been a case of 

‘too many cooks spoiling the broth’. If for instance a provision in the Act appears to be hinge 

on Yoruba culture leaving out that of the Ibos and Hausa/Fulanis, or perhaps it betrays a 

suspicion that Huasa/Fulani cultural normsmake more sense than that of the Yorubas and the 

Ibos, there is certain to be a legal conflagration, resulting in endless litigation and regional 

acrimony.  

Again, considering another scenario, if the Act had been prepared on the basis of 

norms in all of the cultures, there is also likely to be a clash of will as the underlinings of the 

cultures are not the same. Even for the Yorubas and Ibos who both believe in Ancestors 

Worship, in a final analysis, their idea of the specifics is not exactly the same. Of course, 
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many of these clashes would undoubtedly be the extended corollaries of an outburst of anger 

along the familiar fault-lines. The potential for clashes becomes more frightening, when one 

considers the fact that most Nigerian cultural practices are regarded as antiquated, and with 

their endless list of taboos offering a regime of rigid and suffocating ethos, if the Act had 

been modelled on these practices, not only would there have been a total breakdown in terms 

of inapplicability, the law itself would have been too harsh to achieve anything meaningful. A 

close examination of the current law shows that any mistake to have hinged the Act on some 

of the cultural practices discussed above is primed to expose the dangerousness in Nigeria’s 

multifaceted cultural controversies. 

Also, in the evolution of Nigerian customary practices, one key condition is that every 

cultural must pass the ‘Repugnancy and Incompatibility Test’, which requires that a culture 

would be deemed unacceptable and unfit for application in Nigerian courts, except such is not 

“repugnant to natural justice, equity and good conscience, nor incompatible either directly or 

by implication with any law for the time being in force”124. Specifically, the Law provides 

that; 

The High Court shall observe, and enforce the observance of every, 

native law and custom which is not repugnant to natural justice, equity, and 

good conscience nor incompatible either directly or by implication with any 

law for the time being in force, and nothing in this law shall deprive any 

person of the benefit of any such native law or custom125. 

 Thus, for years the application of matters of custom and tradition has always met a 

brick wall in the regular courts, particularly where it comes to establishing guilt or innocence, 

or rights and liabilities, based on the accepted standards of rules of evidence. Where such 

custom is deemed ‘repugnant to natural justice, equity, and good conscience’, or ruled to be 

in conflict with existing law, it loses validity and no claim can be made pursuant to it. This is 

also made worse by the fact that such customs are not subject to the rules of evidence, so 

proving a claim or right becomes impossible. For example, if a cadaveric donation matter 

where to go to Court and some provisions of the Act is an issue, how does a next of kin or 

relative prove that the deceased had given, or not given consent for his/ her organ to be 

harvested where there is no document to back such claim up, except to say that it is simply a 

part of their tradition that once an individual dies a certain kind of death, his body part is 

forbidden from being donated.  Certainly, it was in a bid to avoid this sort of problematic 

situation that the drafters wisely enacted the Act outside the complicated system of culture 

and tradition. Unfortunately, given the heavy cultural attitudes that pervade the land, many 

still consider most of the rules of their custom as an abiding authority, in disregard to what 

the law says. It is, however, important to say that the Act and its current provisions still 

remains good law and quite promising.  

7. CONCLUSION 

A cadaveric donation as a form of medical procedure helps to make the most of body 

parts that would otherwise have been wasted, to prolong the life of others and generally make 

for a happier human society126. As it is said life is sacred, a reality that compels a craving in 
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all humans to utilize every available means to sustain a living 127 . Thus, generally, the 

problem of access to cadaveric organs in Nigeria is not one of ignorance. It is, however, 

important to state that there is a wide margin between knowledge of donation and the 

willingness to donate. As such while the people cannot be said to be unfamiliar with the 

altruistic side of donation, their will to accordingly act is hamstrung by an environment 

heavily shaped by culture and tradition. 

As it has been established in this Paper, major resistance to cadaveric donation in 

Nigeria is that many do not want their body to be desecrated after their demise. This Paper 

has also established how this erroneous belief is deeply rooted in people’s cultural attitude, 

norms, and tradition. It is thus evident that culturally inspired posthumous interest in the body 

is a Nigerian phenomenon, particularly through the existential philosophy of ancestor-ship, 

which this Paper has thoroughly examined. As such, there is a need for more robust and 

comprehensive education, particularly one that can demystify this current regime of cultural 

apprehension and controversies128. For a region like Northern Nigeria where the philosophy 

governing cadaveric donation is a derivative of religion which is also the native law, it has 

been said that to increase organ yield, it is imperative to include religious leaders i.e. the 

Muslim Clerics as they exert great influence on their worshippers129. 

In a final analysis, it must be stated that the fact that the current law is not fashioned 

after the Peoples’ cultural practices is the best thing to happen to Nigeria’s cadaveric 

donation framework. The law is a major departure from the iron curtain that these cultural 

practices represent, and that must be generally commended. With the enactment of the law, 

the cultural environment is beginning to come under intense pressure to shed most of its dark 

practices, especially given that most of the norms suffer from problem of believability, and 

the fact that cultural identities are themselves products of behaviour, which is susceptible to 

changes where there are better alternatives, such that where cultures interact and intermix, 

changes occur130.  This Paper submits that the current law is a better alternative and the only 

way to go is to embrace it, consequent upon which desired changes can be made in future to 

reflect the needed cultural flavour. 
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