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Abstract: This analysis paves aspect to question the view of Indian citizens against
homosexuality as a crime which unsettles community morality, affability or modesty. By
criminalizing Section 377 of IPC, the bylaw will have an advantage to discriminate in the
company of citizens. By in search of reforms to the sexual offences with a regular creature
constitutional rights prism, we both eliminate the inequality between mutual gender and
sexuality based on violence and discrimination. Criminalizing the Section 377 of IPC solely
concentrates on punishment for the crime sooner than as long as an epithet of recovered laws
and procedures to claim equality according to the article 14 which is the ultimate right of every
Indian citizen. If section 377 is abolished, it opens an interface of acceptance and achievement
for the LGBT community. Decriminalization would present a stepping deseed for an outdo soul
and extra-constitutional rights for a commune that has been oppressed for consequently long.
In this article, we will furthermore discuss the view about the fresh verdict of the Supreme
Court decriminalizing Section 377 and attain a react whether it would let somebody see India
with a progressive light.
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1. INTRODUCTION

Until the Supreme Court read down Section-377 of IPC, India was one of 72 countries
that treated alike femininity relationships as a crime. It is nowadays usual to enter 124 other
countries somewhere such relationships are legal.? This being important is by the global
lesbian, gay, bisexual, transgender and intersex associations. The supreme court goes out with
verdict which came out on September 6, 2018 out thousands of Indians from being alarmed
about of prosecution and authorized discrimination. Section 377 of the IPC, in essence, deals
with maintaining heteronormativity. The British impressive interference and the near-term out
of Indian populace flowed at one time to produce a reliable effect, that of erasing
homoeroticism and naturalizing heterosexuality in India. They play a role which has
criminalized a range of sexual acts, markedly folks between members of the matching gender.
Dr Ambedkar laid out his transformative notion for the constitution in a stimulating take up to
the constituent gathering on November 25, 1949. In the document, he believed the principle
requirement activate as a lodestar in the endeavour to render India not merely a hidebound but
in appendage a communal democracy. He predominantly visualized liberty, equality, and
sovereignty as the central beliefs of life, as a collective union of trinity. He added to break up
from one another is to defeat the precise aim of democracy. Now, 71 years after independence,
these morals that Ambedkar saw as valuable to India’s republic, come across a new general
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idea in a remarkable judgment of the Supreme Court by decriminalizing homosexuality in
India. In doing this so, the court has provided us with the concentrated expression of self-ruled
hope.

2. UNNATURAL OFFENCES

Unnatural offences are the offences against nature or the act which is done against the
order of nature. In IPC, Section 377 deals with the unnatural offences. Section 377 in chapter
XVI of the IPC is a piece of legislation in India introduced during the British rule that
criminalizes sexual activity ‘against the order of nature’. It basically deals with maintaining
heteronormativity. As per this Section, homosexuality is considered as an unnatural offence
which is against the order of nature. It, therefore, can be framed in IPC as follows:

Section -377: “Whoever voluntarily has carnal intercourse against the order of nature
with any man, women, or animal, shall be punished with imprisonment for life, or with
imprisonment of either description for a term which may extend to ten tears, and shall also be
liable to fine.” 2Explanation: Penetration is sufficient to constitute the carnal intercourse
necessary to the offence described in this section.

3. DRAWING BACK THE ANTIQUITY OF SECTION 377 OF IPC

Section 377 was introduced by Lord Macaulay as a part of the Indian Penal Code. This
segment in a piece of evidence ingrained in the legacies of the British rule and interlaced
imposing anxieties of national, socio-sexual and racial purity at family entity and colonies.
Sodomy is main recorded as a crime in the public Laws treatises of Fleta (1290) and Britton
(1300), which supposed sodomites must be burnt alive. In 1533, Emperor Henry V1l of England
accepted the act (The Buggery act of 1533) for the punishment of the associate of Buggerie,
prescribing the bereavement penalty for “unnatural offences- sexual acts against the will of
God.” The Buggery Act, re-enacted in 1566, drew an outline for British colonies. In 1828,
new laws came in. In 1861, the punishment was shrunk to 10 years to life span in England and
Wales. In India, they play a role in civilizing the dispensation of criminal righteousness in the
East Indies.

In 1828, it ended up by sodomy carrying a punishment of with death.* In 1837, a draft
Penal Code proposed to punish “unnatural lust” which the report of the Indian law commission
refused to discuss it. The IPC, along with Section 377, was given assent by the Governor
General on October 6, 1860, after passage by the legislative council by reducing the time period
of imprisonment to ten years. This law was seamlessly incorporated into the officially
authorized structures of imposing Indian public frighteningly reflects dominant self-
government and normative sexuality. Maybe no declare imposing autonomist myth on
sexuality is new invasive than the belief that homosexuality is alien to India and is the outcome
of Mughal invasions and westernization. Religion has played an immense position in shaping
Indian customs and traditions. As homosexuality has not been explicitly mentioned in the
dutiful texts of Hinduism, it has countless positions, ranging from confirmed to neutral or
antagonistic. Rig-Veda one of the four canonical sacred texts of Hinduism says ‘what seems
natural is also natural’, which nearly scholars accept the cyclic constants of
homosexuals/transsexuals as like other forms of human diversity.®
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4. THE FOOTPRINTS OF SECTION 377 OF IPC

On practising Section 377 has congealed a margin to the social order by institutionally
tolerating the discrimination against folks who hold sexual preferences are discrete from the
majority. Countless incidents display the result of Section 377. The police force harassment on
the homosexually tending populates give birth which led to the demonstration of demanding
‘gay rights’ logically by the non-governmental set AIDS Bhedb have Vinodhi Andolan
(ABVA) outside the patrol skull quarters in August, 1994. This covered approach let a way for
“Less than Gay” in 1991- the principal paper demanding gay civil liberties in India. It was
followed by the release of the film “Fire” in December 1999.5 ABVA filed a Public Interest
Litigation (PIL) in the Delhi High Court. The appeal filed challenged the constitutional leave
of Section 377 of IPC. It additionally advocated the supply of condoms to jail inmates, with a
petition to restrain the company from separating or isolating prisoners with the homosexual
orientation or individuals misery from HIV/AIDS In 2001, certain NGOs functioning in the
meadow of LGBT rights, filed a suit in Delhi court to go out with challenging the
constitutionality of Section 377 under article 14,15 and 21of the constitution in order to
strengthen the case which would provide the way for individuals who are personally aggrieved
by Section 377. The NAZ foundation approached the Delhi High Court to read down section
377 to prevent acts of restricted consensual acts between adults, as disparate to asking Section
377 to be struck down as a whole.

On September 6, 2003, after the important shelve and continual injunctions from the
Delhi High court, the authority filed an answer to the NAZ India’s request on behalf of the
Union of India and its variety of subsidiaries. The speech filed by the Judicial Division of the
Ministry of Home Affairs, highlighted that Section 377 is not arbitrarily used, it is second hand
to complement gaps in baby rape laws, that the public condemnation of homosexuality in India
is great adequate to criminalize it, that the formula does not classify between procreative and
non-procreative sex. And it also emphasizes on the advantage that homosexuality is not
customary in India.

On 2 September 2004, the Delhi High Court ruled against the PIL filed by NAZ India
foundation on the proof that it did not say the locus standi to sandpaper the PIL since it was not
at once precious by the law, reverse to the thrust that a PIL may be filed by anyone, together
with the folks not candidly impacted.’

5. THE LEADING LIGHT OF FREEDOM

As the LGBTQI passage gained steam across India and a number of organizations like
voices against Section 377 and a spectrum of activists were tied up to the battle, the Supreme
Court ordered Delhi High court to hear the case again.® On July 2, 2009, the high court viewed
permissible Section 377, ruling that consenting intercourse between adults was not illegal. This
day is remembered to be a gay day for India as it allowed homosexuality in India. A divide
bench of Chief Justice Ajit Prakash Shah and Justice S Muralidhar confirmed that Section 377
of IPC as a result as it so far criminalises consensual sexual adults in private, is a violation of
articles 21, 14 and 15 of the constitution. This slice will last to govern non-consensual penile
non-vaginal gender and penile non- vaginal masculinity linking minors. (NAZ Foundation v
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Govt. of NCT of Delhi & Ors, 2009). The verdict was hailed by the LGBTQI community and
sections of civil society such as academics and mental health professionals. However, the
verdict was challenged by Sureh Kumar Koushal, an astrologer and journalist, along with 15
others, in the Supreme Court on July 9, 2009. In this judgment, the UN Human rights
framework was adopted which contained three main categories which come up like non-
discrimination, protection of private rights and equal protection of human rights to all
regardless of sexual orientation or gender identity.

On December 11, 2013, a two-judge Supreme Court bench of justices G S Singhvi and
SJ Mukhopad haya upheld the appeal, recriminalizing gay sex. It held the decision to the
parliament to consider the desirability and propriety of deleting Section 377 from the statute
book. The verdict was criticized across the world, it led to widespread protests across India,
and LGBTQI activists observed a Global day of rage. After the review of the petitions filed by
NAZ Foundation, the Union government, and others in 2014 were quashed, the court in
February 2016 referred a curative plea to five- judge bench.

5.1 The Final Push:

The second landmark judgment in terms of LGBTQI rights came on August 24, 2017,
when a nine-judge bench of the Supreme Court ruled to privacy was a fundamental right. In
their judgment, Chief Justice of India J S Khehar and Justices RK Aggarwal, DY Chandrachud
and S Abdul Nazeer said that the privacy includes at its core the preservation of personal
intimacies, the sanctity of family life, marriage, procreation, the home and sexual orientation.
Privacy also connotes a right to be left alone. This judgment put Section 377 in direct
opposition to the legally protected fundamental right to privacy.® In 2018, as petitions mounted,
Johor’s petition was assigned to a five — judged constitutional bench. Other petitioners include
Chef Ritu Dalmia and Hotelier Kesav Suri. The petitioners have argued that the presence of
Section 377 IPC in the statute books makes it clear that the constitutional guarantees of
equality, fraternity, dignity, life and liberty are not extended to them.

6. INDIA’S ABDUCT ON SECTION 377

Gay masculinity has been prohibited in conservative India, predominantly in rural areas
somewhere just about 70 percent of intimate live, with homophobia widespread. Most of the
people consider homosexuality as a mental illness. Hindu right-wing groups supportive of
prime minister Narendra Modi’s ruling Bharathiya Janatha Party (BJP) have been particularly
vocal, passion gay relationships a disease and a western cultural import.

Arriving from changed parts of the country with diverse religion, age, masculinity and
other backgrounds, the petitioners thought that Section 377 legitimizes the disgrace connected
with sexual orientation and its expression which is essential, intrinsic, fundamental and inborn
to an individual. Activists suffer that the area has to fagade homophobia on each day basis,
with natives refusing accommodation and other fundamental wants to the LGBTQ members.
The LGBTQ members state to persist in their sexual preferences obscure consequently that
they are proficient to live a routine life. The mindset of the people can be altered through
interaction with society. The only step to march forward is to know how to turn self-assured is
at what time we eliminate the tag of criminals by curbing Section 377 of IPC. The Indian
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Psychiatric Society (IPS) has recently told that homosexuality is not a mental illness which
adds up to the need for the decriminalization of homosexuality in India.°

7. THE END OF THE JOURNEY OF SECTION 377 INDIA

In 2018, as petitions mounted, Johar’s appeal was assigned to a five-judge constitution
bench. Other petitioners bring in cook Ritu Dalmia and hotelier Keshav Suri. The petitioners
grasp argued that the company of Section 377 of IPC in the bill books makes it clear that the
constitutional guarantees of equality, fraternity, dignity, vivacity and liberty are not unlimited
to them.

Symbols by justice Deepak Misra and justice Khanwilkar, the chief acceptability has
raised the individual’s characteristics to the dais of spirituality and the provisions of
distinctiveness are the wool of life. The judiciary, CJI Misra has supposed in the 166 page
judgement has a responsibility in assembly the constitution a live document through dynamic
and purposive interpretations held that the constitutional morality is not confined to the literal
copy of the constitution, noticeably, it’s duty get to marshal in a pluralistic and inclusive
society. In rejecting as perverse the contention in Suresh causal that the LGBTQI group of
people forms no more than a tiny function of the population, the CJI other a new ordeal of
constitutional morality in the examination of the constitutionality of laws enacted by the
parliament. The chief dispute CJI Mishra is that the homosexuality must be treated as a
consensual interest that is thoughtful of consensual select i.e. “One’s option is every single one
important.”*!

Section 377 criminalises carnal intercourse uniform between heterosexuals, and is
officially unsustainable for the minimal cause that Section 375 of IPC obviously stipulates that
carnal intercourse between a operate and a woman with the intractable and learned consent of
the women do not sum to rape, and is not punishable. In the triple talag judgement (2017), the
SC relied on the analyze of show randomness — the detail that Section 377 fails to brand a note
between consensual and non-consensual sexual acts between competent adults makes its
violation of the dead on to equality that includes the healthy against arbitrariness. The
instruction mainly struck down Section 377 keeping in that consensual sexual acts between
adults in secret legroom are neither injurious nor infectious to society. The unnatural
masculinity with animals will remain valid.!?

In fair dealing RF Nariman’s clatter judgement- 96 pages out of the complete 493 side
judgement, he talked about the history of Section 377. He relied on Latin maxim, ‘cessantre
ratione legis, cessat ipsa lex’ — at what time they think logically for a rule ceases, the rule itself
ceases- to cross your mind down Section 377 of IPC. He detained the punishment of living
locking up as too much and disproportionate.

Justice Chandrachud’s 181 pages judgement is the best of the four judgements. He said
that Section 377 does not just criminalise an acquit yourself: it criminalises a point solid of
identities. This basis is about the want to take in constitutional rights. Homosexuality has been
recognizable in practically 1,500 species. He second-hand the common sense of Suresh
Koushal, aphorism that here is no forceful cause to scaffold the belief that statically uncommon
deed is abnormal, and obligation is deemed decently or morally wrong.
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Justice Malhotra supposed that sexual orientation is a native attribute of one’s
personality and cannot be altered. She experiential that the duration “sex” as prohibited crushed
in Section 15 is not only limited to the biological attributes of an individual but in addition
includes their sexual characteristics and character. In a strong account of excuse jurisprudence,
she assumed that the history owes an act of contrition to the members of this cooperative spirit
and their family members for the loiter in as long as redressed for disrepute and isolation that
they partake of suffered through the centuries. So, the judgement by the Supreme Court on
September 6th, 2018 has full yet another tread to enlarge the ambit of entity self-sufficiency
and decisional privacy by decriminalizing homosexuality.*?

Persons boast the sovereignty over their bodies, and their relationship in privacy is a
problem of catalogue with which shape or the social order is supposed to receive no
involvement, the patio has ruled. In superseding Suresh Koushal (2014), the incite has for a
second time privileged constitutional morality over communal or majoritarian morality.

8. MY INSINUATION ABOUT DECRIMINALISING HOMOSEXUALITY IN
INDIA:

By this current judgment, people mainly from the LGBTQ groups were very happy as
their identity been recognized in Indian society. But we people arrive at the question of whether
this lawful action an adequate amount of to fail an area to the homosexuals? Not really. The
conception down of section 377 singly decriminalized matching gender relationship. But does
this judgment receive public acceptance? Like marriage, about having children having a family,
etc. Altogether these cannot be addressed impartially by shifting a principal or by the creation
of new law. The mentality of the relatives desires to be changed. They got to initiation tolerant
that homosexuality is incredible that live in or which is intuitive with. The gay pride parades
with the rainbow flags are supposed to not be looked upon with derision, as if it is a blow of
globalization. Indian club should produce to alter subsequently its own even femininity person
neither has to live in the closet nor has to say “I do” a big cheese out of the neediness to keep
up heteronormativity. Homosexuality does not annihilate the honour of the family, but
homophobia destroys the honour of the individual. The reform of Section 377 is a large run for
sexuality rights. But we can reduce this mindset of the people as days go by, by educating the
people about this and in turn, it will make people view this in a different persona. We should
be grateful to the living of encouragement and activism by sexuality and LGBT organizations,
prior to any filing against Section 377 with persuasive full media coverage of the case, gay
pride marches and other procedures in the latest years allowing people to talk and discuss it
openly.

9. CONCLUSION

In spite of the diverse challenges, the determination of the Delhi extreme risk was
upheld. India at staying fresh in progress breathing in the 21* century by repelling the 150 years
deep-rooted law, bountiful scheduled identification and account to its sexual minorities. No
longer may the law enforcement well bother two men for holding hands in the public domain
places, the police force may perhaps not raid parties organized by the underground gay
organizations. It became lawful feeling and be in a tangible connection with the big cheese of
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the matching sex. No longer may possibly the land dictate adore the energy of someone. The
intimates of India may well no longer overlook the survival of consistent feminist minorities.
It was hoped that leshians would not arrange to commit suicides as of being frightened of the
heterosexual marriages. The characterize gay was no longer old in a derogatory way.
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