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Abstract: In Tanzania, the supremacy of the principle of the best interests of the child is 
provided under section 4(2) of the  Law of the Child Act1 . The statute upholds what is 
enshrined in the United Nations Convention on the Rights of the Child (UN-CRC)2  and The 
African Charter on the Rights and Welfare of the Child ACRWC. 3 All the three 
principaldocuments in matters related to children stress that: In all actions concerning the 
child undertaken by any person or authority the best interests of a/the child shall be the 
primary consideration….Amazinglyneither the UN-CRC, ACRWC, LCA and it is Juvenile 
Court Rules of May 2016 explain what entails to the principle of the best interests of the 
child.  That means there is no clear understanding of the standards and elements constituting 
the best interests of the child  especially when the child has conflicted with the law.  Neither 
do they clearly state what those best interests are?Since the adherence of the principle of the 
best interests of the child is a mandatory requirement imposed to every person purporting to 
deal with children matters and considering that noscholarly workreviewed has for instance 
expounded and packed together the legal analysis of the best interests principle, the guiding 
principles of best interests determinations,  what exactly amounts to the best interests of the 
child, elements of the best interests’ assessment and determination processes in transnational 
cases, what kind of ‘interests’ are at stake? The interests of the child versus the interests of 
others, elements when assessing the child's best interests and balancing the elements in the 
best-interests assessment together in one document for the usage of those dealing with 
children matters, especially stakeholders of juvenile justice.  this article,therefore, addresses 
all the hindrances to the adherence of the principle of the best interests of the child for 
children in conflict with the law and suggests the way forward. 
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juvenile justice personnel. 
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1. INTRODUCTION 
The best interests principle in juvenile justice calls for understanding its historical 

analysis and the extent to which it has been accepted and applied in matters involving 
children offenders in addition how it co-relates to the human rights principles. It is the 
responsibility of countries, to make suitable legal and other provisions to ensure compliance 
with the best interests principle. The importance of the principle is paramount noting its wide 
acceptance and historical underpinnings.  

Importantly, the formulation of any juvenile justice system integrates the police 
service, the prosecution, social welfare officers,  the courts of law and after service care or 
correctional, through which the legal procedure of juvenile justice is managed.  
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2. ORIGIN AND EVOLUTION OF BEST INTERESTS PRINCIPLE 
The best interests principle concept is not an unfamiliar concept; indeed, its existence 

can be traced, to before the United Nations - Convention on the Rights of the Child 
abbreviated as UN-CRC4, this is because it was set down already in other conventions. This 
includes the 1959 Declaration of the Rights of the Child (Article 2),5 the Convention on the 
Elimination of All Forms of Discrimination against Women (CEDAW) Articles. 5 (b)6, also 
in other national, regional and international legal instruments.78At the conclusion of the First 
World War, states had to come to terms with the effects of the war, which included willful 
destruction of property and loss of human life.  

The most affected groups were ethnic and religious minorities and vulnerable groups 
of children and women.9  It was realized then that children, needed special protection to 
safeguard their survival and development; their best interests had to be considered in all 
matters. The first statement on the best interests principle of the child was found in the 
Declaration of Geneva of 1924. Although it was most limited in its scope, in its Preamble, 
among other things, the Declaration stated that ‘mankind owes to the child the best it has to 
give. There was no way this Declaration could be ignored in that it laid down the foundation 
of later adopting the UN- CRC, of which almost all countries of the world have ratified, with 
the exception of United States of America, South Sudan and Somalia. Under the UN- CRC,  
the best interests’ principle is set out in article 3(1).  

The best interests principle is continuously applied as a guiding principle, 
notwithstanding their being other general principles such as survival and development, non-
discrimination and participation. This is because of the appreciation, of the fact that it acts as 
a basis, for effective application of the other principles, with regard to children matters. This 
principle enables the child’s interests, to continuously remain as a primary focus where 
decisions must be taken with regard to their welfare. It is for this reason that the principle is 
to be applied to all actions dealt with by the courts, state, administrative and legislative 
bodies, all welfare institutions and even within the family10. The importance of a child and 
the finding, of best solutions, is what the best interests' principle is concerned with.  

2.2.The Concept of Best Interests 
The child’s best interest’s means to consider the child’s interests before any finding 

affecting his/her life is made.11 There are certain questions that confront the decision-makers 
in making this consideration, these questions including but not limited to;a) Which particular 
interests areat issue? (b) What is the nature of such interests?(c) The duration of that interests; 
long, medium or short-term duration?(d) The objectivity of the criteria for determining such 
interests or are the basis of the same, are they on the child’s subjective wishes?12 

The child's interests do refer to the considerations, legal and administrative that 
decision-makers, take before arriving at any finding concerning a child. These considerations 
occur when making a decision on what orders and actions, will best serve a child, as well as 
how the orders will be implemented, to take care of a child offender.13 It therefore, follows 
that best interest’s determinations are arrived at, after considering a number of interests that 
are in relation to the child’s circumstances and that of the parent, including capacity to 
rehabilitate and redeem the child from criminal behaviours with the child’s ideal comfort the 
paramount concern. 

The United Nations Committee to the UN-CRC emphasizes that the best interests of a 
child area threefold concept:14  Firstly, a substantive right whereby a child has a right to have 
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his or her best interests appraised and taken as a primary consideration when competing 
interests are under consideration at any particular time. 15  Secondly, as a necessary 
interpretation of legal principle in that: if any provision is open to a variety of interpretations, 
the one which most efficiently serves the best interests of the child should be selected.16  
Thirdly, as a procedural rule to ensure whenever a finding is to be reached, which will affect 
a child or an identified grouping of children, the process of decision-making should include 
an evaluation of the possible impact whether positive or negative on the children concerned. 
Furthermore, the justification of the finding must show that the child’s best interests 
weretaken into account.  

Therefore the juvenile justice system is supposed to take into account the legal and 
administrative obligations imposed by the principle and effectively ensures implementation 
of the same. The best interests concept, places a heavy responsibility, in terms of legal, 
administrative and budgetary allocations on states to ensure and redesign their justice system, 
especially those that deal with children in conflict with the law.  

1.3.  Definition of the  Best Interests of the child  
As discussed above when discussing theconcept of best interests,the child’s best 

interests' means to consider the child’s interests before any finding affecting his/her life is 
made.17 Therefore, there are certain questions that confront the decision-makers in making 
this consideration, these questions including but not limited to; (a) Which particular interests 
areat issue? (b) What is the nature of such interests? (c)The duration of that interests; long, 
medium or short-term duration? (d) The objectivity of the criteria for determining such 
interests or are the basis of such interests, are they on the child’s subjective wishes?18 

Notably, the definition of the concept, it does refer to the considerations, legal and 
administrative that decision-makers, taken before arriving at sany finding concerning a child. 
These considerations occur when making a decision on what orders and actions, will best 
serve a child, as well as how the orders will be implemented, to take care of a child 
offender.19The word court is to be construed to mean, the trial processes up to sentencing this 
is to ensure it is not interpreted in a wider scope. It therefore, follows that best interest’s 
determinations are arrived at, after considering a number of interests that are in relation to the 
child’s circumstances and that of the parent, including the capacity to parent, with the child’s 
ideal comfort the paramount concern. 

3. LEGAL ANALYSIS OF THE BEST INTERESTS PRINCIPLE 

The most important global legal basis for the child’s best interests is the United 
Nations Convention on the Rights of the Child (UN- CRC). It is important because it cuts 
across almost all nations except U.S, Somalia and South Sudan. It is a global instrument 
unlike the ACWRC though it is also very important but it is only an African regional 
instrument. The LCA affords the child, the right to have his or her best interests evaluated, 
and thought about as a primary consideration in actions or findings that interests him or her, 
both in the public and private capacity this is provided under section 4(2) of the LCA.20  
Below is the detailed analysis of the above provision of the law. 

2.1 In all actions Concerning Children 
The phrase “in all actions” seeks to make sure that the right is affirmed in all findings 

and actions concerning children. The word “action” is construed widely to include not only 
findings but also all conduct, actions, services, procedures and other measures. Therefore, 
failure to act and omissions are under “actions”, for example, when courts fail to act in 
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shielding children from abuse or neglect because the neglect, is not brought to its attention.21 
2.2  By public or private social welfare institutions, courts of law, administrative authorities 
or legislative bodies 

The term public and private is to be construed widely, to encompass all institutions, 
whose functions and findings have an impact on the child and the attainment of the rights 
under UN CRC. As stated earlier, the word court is to be associated with all proceedings 
especially judicial, in all instances whether staffed by professional officials or laymen and all 
incidental procedures concerning children, without placing any restriction.  

This includes the arbitration processes which are conciliatory, mediatory and others. 
In juvenile cases, as is the focus of this work the best interests’ principle applies to child 
offenders who find themselves under the system of juvenile justice either as alleged or 
accused persons. The Committee on the Rights of the Child underscores that protecting the 
child's best interests means that the traditional directives and objectives of criminal justice, 
such as repression or retribution, must pave way to rehabilitation and restorative justice 
objectives when dealing with a  child who has conflicted the law.22 

An administrative authority otherwise is used to emphasize that the scope of decisions 
made by other bodies acting on behalf of the state in children matters at all levels is to be 
very broad. This ensures all bodies, covering findings touching on general care, education, 
health, the environment, protection; among others in relation to the child apply this principle. 
Individual findings taken by these bodies must be evaluated, and guided by the child’s best 
interests, as for all implementation measures.23 

The term legislative bodies is a clear indication that the principle, relates to children 
in general, either as an individual or in groups. The bodies mandated to adopt any rule or 
regulation as well as collective decisions in relation to trade or peace treaties, which affect 
children, should be governed by the best interests of the child. 
2.3. Shall be a primary consideration 

In relation to primary consideration expression, this is to imply that the child’s best 
interests should not be placed on an equal level as other considerations. This assertion is 
justified by the special circumstance that the child finds himself or herself in, with regard to 
dependency and legal standing. It follows therefore that the principle of best interests is to be 
seen as the paramount consideration. It was a task of this study, to employ an analytical 
approach in relation to the description above. 

2.4 Elements when assessing the child's best interests 
Yvette McGee24 observed that there is a framework used by courts, to confirm that the 

child’s best interests areeffectively applied. She noted that despite competing, yet equally 
important values at play, thecriminal justice questions involving children facing state 
supreme courts are often the most difficult issues they tackle. Therefore,the adoption of an 
effective framework, to balance these interests has been developed to aid in the application of 
the best interests principle. The elements to be taken into account are discussed below;25 

Firstly, the child's views; any finding should consider the child’s opinion and give it, 
due weight while placing attention to their age and maturity. This will ensure upholding and 
respect of their best interests. The fact that the child is seen as being immature or in a 
vulnerable circumstance should not deprive him or her of the right of expression of views 
since this will be going against their human rights.26 
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Secondly, the identity of the child which includes; characteristics such as age, 
religion, and beliefs must be taken into account when evaluating their best interests. This 
diversity is key to ensuring their individual best interests is considered. Thirdly, noting the 
family structure, the preservation of the same in terms of the environment and relations; plays 
an important part in actualizing the best interests.27 

Thirdly, as rightly observed, by the Committee to UN-CRC it is important, to carry 
out the evaluation and determination of the best interests of the child, in the context of 
eventual separation of a child from her guardians.28 The structure of the family remains the 
fundamental unit of the environment, and society to foster the growth and well-being of its 
inhabitants, children in particular as described in the preamble of the UN-CRC.  

Fourthly, the child’s safety; when carrying out the evaluation to determine the best 
interests, in general, remains a state obligation. The state has a duty, to confirm that the child 
has protection and care as prescribed by law and that it necessitates their well-being to 
develop fully. 

Fifthly, as noted during the First World War; it is important to appreciate the child’s 
situation of vulnerability, noting that they belong to a minority group, which also includes 
women. This enables the legal systems to ensure the child is brought to some level to be able 
to enjoy his or her rights. Lastly, though not least in its importance, it is in the child’s best 
interests, to be afforded access to education, emphasis being on the quality, at an affordable 
fee, in most cases free of charge. 29 

The impact any decision will have on education should be considered broadly to 
uphold the principle. It follows that the decision-making process is guided by these elements 
to achieve the objectives of UN-CRC and protect the child. 

4. BALANCING THE ELEMENTS IN THE BEST-INTERESTS ASSESSMENT 
It should be stressed that the fundamental best interests’ determination, is a general 

evaluation of all pertinent elements of the best interests of the child. The weight of each 
element depends on the others, this is because not all the factors will be important to each 
case, and this depends on individual cases or circumstances.30 An example, family unit or 
structure preservation, may conflict with the need to safeguard the child, from any risk of 
violence and abuse by guardians.In these situations, the factors will have to be weighed 
against each other and find the best result that upholds the child’s best interests. In balancing 
through measuring the elements, the purpose of ascertaining the best interests of the child 
remains key. This is to make certain effective enjoyment of the rights as recognized, in the 
UN- CRC and its optional protocols, and the holistic development of the child31 

5. THEORETICAL FRAMING OF BEST INTERESTS PRINCIPLE 
The UN-CRC requires that allchild rights, be addressed in a comprehensive 

approach.32  This is in recognition of the child as a person like other human beings, with 
developing capacity and responsibility in findings affecting his or her life. It is within an 
approach based on rights that the child’s best interests areprimary. This rights-based 
approach, which has been adopted widely, means describing situations in terms of the 
obligation to respond to the rights of individuals, and not only in terms of human needs and 
areas for development.  This leads to empowerment of the society, to ask and make the 
demand for justice as a right, this realization is what informs the justice system of a state.33 
The obligations associated with the best interests principle appreciate this phenomenon. It is 
within this confine that human rights should not be seen as merely a form of attachment 
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rather, as a basis to develop and guide policies when formulating a framework for any 
criminal justice system. Moreover, the human is constructed, to ensure the attainment of 
human rights.34Thus, the treatment of child offenders has a huge impact on recidivism, as 
well as the fact that children are at a developmental stage and must, therefore, be dealt with 
utmost care. 
4.1. What kind of ‘interests’ are at stake? 

Despite all these references, neither the UN- CRC nor the travaux préparatoires35  for 
this Convention clearly define or demarcate the ‘best interests’ principle. This limitation has 
been feeding recurrent discussions about the meaning and content of this concept.Dolgin in 
his book  "why Has the Best Interests Standard Survived; The Historic and Social Context, 
1996"36 says, children’s interests are to be read in conjunction with the global spirit of the 
UN-CRC. He acknowledges a difference between short -, mediumand long- term interests of 
the child as a developing human being. Eekelaar37in his article refers to  ‘basic interests’ for 
example to physical, emotional and intellectual care, ‘developmental interests 'to enter 
adulthood without disadvantage, and ‘autonomy interests’, especially the freedom to choose a 
lifestyle of their own.  

Eekelaar38 has discussed, ‘current’ as well as ‘future’ interests. To the extent that 
actual interests may not only differ from the future interests of children; they can even 
conflict with each other. According to the 1959 Declaration of the rights of the child,39 
interests refer to all aspects of the child’s personality (physical, mental, moral, spiritual, and 
social) to develop in a healthy, ‘normal’ manner, in conditions of freedom and dignity.40The 
UNHCR Guidelines on Determining the Best Interests of the Child (May 2008) initiative 
under ‘Best interests determination’ in the matrix in annex describe ‘best interests’ as broadly 
referring to the well-being of a child: Such well-being is determined by a variety of 
individual circumstances, such as the age, the level of maturity of the child, the presence or 
absence of parents, the child's environment and experiences.41  In sum, the child best interests 
principle appears to be strongly embedded in international guidelines and legislation. As well, 
the elaborate descriptions by different authors offer an important framework for the 
interpretation of this concept. Nonetheless, a margin of appreciation remains–due to the 
indeterminate and vague nature of this concept as well as its dependenceon culture and time- 
related contexts raising a number of questions on how to apply this principle in practice 
(Freeman, 2007).42 

Freeman is asking how can ‘the best interests’ of an individual child be defined.  Do 
different groups of children, for example, unaccompanied migrant minors (UMA’s) have 
similar interests? To what extent does the child himself have a say and what is the role of 
adults in the process of defining a particular child’s interests? To address these questions, not 
only theory is important, indeed, existing practices can also be utilized as a source of 
information, as they offer a bottom-up approach towards a more solid interpretation of the 
best interests principle. Consequently, the legal consolidation of the child best interests 
concept is not scrutinized.43 

6. THE PRINCIPLE OF THE BEST INTERESTS OF THE CHILD UNDER THE 
TANZANIAN LAW OF THE CHILD ACT NO. 21 OF 2009 

The efforts and motive of the Law of the Child Act  No. 21 of 2009 known with its 
acronymas 'LCA' to accommodate the principle of the best interests of the child in every 
action touching a child is seen from its preamble and thereafter in almost every part of the 
law notably part iii to part ix. 
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The preamble clearly states that:  
An Act to provide for reform and consolidation of laws relating to children, to 

stipulate rights of the child and to promote, protect and maintain the welfare of a child with a 
view to giving effect to international and regional conventions on the rights of the child; to 
provide for affiliation, foster care, adoption and custody of the child; to further regulate 
employment and apprenticeship; to make provisions with respect to a child in conflict with 
law and to provide for related matters.44 

As indicated earlier section 4 (2) calls for the best interests of the child to be 
maintained in every sphere when dealing with a child.45Surprisingly, the said best interests of 
the child is not defined in the interpretation section what exactly it means.  

5.1.  Best interests for a child in conflict with the law 
The LCA calls for all stakeholders of juvenile justice to adhere to the Principle of the 

best interests of the child when purporting to deal with children in conflict with the law.    
The procedure for handling a child who has conflicted with the law starts from bail condition 
point when the child has been arrested and is under police custody, what follows is the 
possibility of bailing out the child. The LCA  at its Section 101 requires the child while under 
police custody to be removed from the association of any undesirable person, the wording of 
the said section is to the effect that:  

Where a child is apprehended with or without a warrant and cannot be brought 
immediately before a Juvenile Court, the officer in charge of the police station to which he is 
brought shall- 
(b) unless it is necessary in the interests of that child remove him from association with any 
undesirable person; or 
Consequently, the law providesa procedure of dealing with a child upon conviction, the said 
section states that;  

Where the child admits the offence and the juvenile court accepts its plea or after 
hearing the witnesses the juvenile court is satisfied that the offence is proved, the juvenile 
court is mandatorily required to convict the child and then, except in cases where the 
circumstances are so trivial as not to justify such a procedure, obtain such information as to 
his character, antecedents, home life, occupation and health as may enable it to deal with the 
case in the best interests of the child, and may put to him any question arising out of that 
information. What this Section is calling for is the procurement of the social inquiry report of 
a child, which statutorily is done by the social welfare officer upon request by the court. 46 

Consequently, the law empowers the court to order parent to pay fine where a child is 
convicted for infringing the penal law, of which a fine, compensation or costs may be 
imposed, and when the court is of opinion that the case would be best disposed of, in the best 
interests of the child by the imposition of a fine, compensation or costs, whether with or 
without any other punishment, the court may in any case, order that the fine, compensation or 
costs awarded to be paid by the parent, guardian or relative of the child instead of by the 
child.4748 

The LCA also allows the child who has been convicted for infringing the penal law 
and placed in approved residential home/institution to be adopted if it is in the best interests 
of that child49 This indicates that the best interests of the child areprimary to every situation. 
The question remains what are those best interests of the child.   Part VI of the Juvenile Court 
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(Procedure) rules abbreviated as JCR at rule 49 (1) on matters of sentencing procedure among 
other requirement impose a mandatory duty to the court before reaching a decision on the 
appropriate sentence for a convicted child, to have regard to some principles which include 
and not limited to: 
b) the importance of rehabilitating and reintegrating a child offender;(c) the need to maintain 
and strengthen family relationship whenever possible;(d) the desirability of imposing the 
least restriction consistent with the legitimate aim of protecting victims and the community; 
f) the need to take into account factors that have contributed to the child's offending 
behaviour, including any mental health problem or learning disability, poverty, low 
educational achievement and lack of parental care: and (g) the need to take into account the 
special circumstances of particular groups of children offender, especially children living in 
difficult circumstances.50To any trained eye in this field may think probably it was the 
contemplation of the law that the above-selected elements form part of what it is said to be 
the best interests of the child.  

7. WHAT EXACTLY AMOUNTS TO THE BEST INTERESTS OF THE CHILD 
The  best interests of the child is a child rights principle, which derives from article 3 

of the UN CRC, which provides that “in all actions concerning children, whether undertaken 
by public or private social welfare institutions, courts of law, administrative authorities or 
legislative bodies, the best interests of the child shall be a primary consideration”.  

Assessing the best interests of a child means to evaluate and balance “all the elements 
necessary to make a decision in a specific situation for a specific individual child or group of 
children”. According to the UN-CRC, assessing the best interests of a child means to evaluate 
and balance “all the elements necessary to make a decision in a specific situation for a 
specific individual child or group of children”. Due to the diversity of factors to consider, 
usually more than one profession or institution is involved in the assessment process, 
bringing together various perspectives and areas of expertise from all stakeholders of juvenile 
justice,in particular, the perspective of the child.51 

Notably, the following aspects are relevant for the best interests of the child: The 
child's views and aspirations;  the identity of the child, including age and gender, personal 
history and background; the care, protection and safety of the child; the child's well-being; 
the family environment, family relations and contact; social contacts of the child with peers 
and adults; situations of vulnerability, i.e. the risks that the child is facing and the sources of 
protection, resiliency and empowerment; the child's skills and evolving capacities; the rights 
and needs with regard to health and education; the development of the child and her or his 
gradual transition into adulthood and an independent life and any other specific needs of the 
child.52 

6.1.Best interests' Assessments and Determinations 
Best interests’ assessments can be conducted informally and ad hoc or as formalized 

processes. Assessments look at everyday matters and decisions with more or less severe 
implications for the child. The best interests of a child may change significantly over time as 
children grow and their situations and capacities evolve, so their best interests’ may need to 
be reassessed periodically.53 Best interests’ determinations are formal processes conducted 
with the involvement of public authorities and professional decision-makers. The objective of 
the best interests’ determination is to reach a decision based on national law that safeguards 
the rights of the child and promotes her or his well-being, safety and development. Decision-
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makers weigh and balance all the relevant factors of the case, giving due consideration to all 
the rights of the child and the obligations of public authorities and service providers towards 
the child. The objective of the best interests’ determination process is the identification of a 
durable solution. Best interests’ determinations are carried out when the issues at stake are 
expected to have significant implications on the child's present and future life.54 
6.2. Elements of a best interests’ assessment and determination processes in transnational 
cases 

Best interests’ assessments aim to gather all the facts needed to arrive at a conclusion 
about the impact of any action, measure or decision on the child and her or his future. The 
central perspective is that of the girl or boy concerned. A trust-based relationship and 
communicating effectively in the child's main language enables the child to exercise his or 
her right to be heard. Comprehensive assessments involve a multi-disciplinary team of 
qualified professionals.55 

A comprehensive best interests’ assessment and determination process addresses all 
of the following; (i) establishing the child's identity and the identity of the child guardian and 
the quality of their relations, and any accompanying persons in transnational cases. and (ii) 
case assessment, including and not limited to the following components:  Hearing the 
child,assessment of the child's situation, background and needs,social situation and family 
assessment, gathering evidence including through forensic examinations and interviews with 
the child, risk and security assessments. Others include  mapping sources of support, skills, 
potentials and resources for empowerment;developing a life project, comprehensive child 
impact assessment of any potential decisions and identification of a durable solution in 
transnational cases and continued assessments during the implementation of the durable 
solution with due follow-up, review and monitoring, and adjustments to the durable solution 
arrangements, if and as required, according to the best interests of the child56 
6.3  Procedural safeguards in best interests’ determinations 

Procedural safeguards and documentations in best interests’ determinations 
includeThe right of the child to express her or his views and to have them taken into account; 
Guardianship and representation; Legal representation and Legal reasoning. In a judicial or 
administrative procedure, children have the right to be heard and to have their views taken 
into account.  The process of hearing the child needs to be documented, with a clear 
description of how the child's views are balanced against other views and other information 
sources. The communication with the child has to be effective and child-sensitive and might 
require quality interpretation and cultural mediation. In cases of unaccompanied or separated 
children, the role of the guardian or representative is essential to facilitate the communication 
between the child and the authorities57.The child has a right to a hearing when the decision 
making the body is a court. The hearing should be held without delay in a child-sensitive way 
and prevent secondary victimization of child victims and witnesses in judicial proceedings.58 

In the main, the child's age, gender and background, the child's level of development 
and evolving capacities should be considered.Importantly must be in place a child-friendly 
information in a language that the child understands, enabling the child to form an opinion 
and to express her or his views should be provided.59In transnational cases, children who do 
not speak the language of the country of destination have a right to translation and 
interpretation. Interpretation should be made available free of charge and with a neutral 
bearing when interpreters are directly involved.6061 
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Under guardianship and representation: Children have a right to an independent 
representative or guardian who is competent and equipped to represent and promote the best 
interests of the child.62Most countries and states have laws that provide that the parents of a 
minor child are the legal guardians of that child and that the parents may designate who shall 
become the child's legal guardian in the event of death, typically subject to the approval of 
the court. Where a minor child's parents are disabled or deceased, it may be necessary for a 
court to appoint a guardian.63Whereas underlegal representation:when the best interests of a 
child are formally decided by a court or other competent body, the child is entitled to legal 
representation, legal information and defence, including for children applying for asylum or 
special protection as victims of crime. 6465Consideringlegal reasoningdecisions need to be 
documented, motivated in detail, justified and explained, including how the decision is 
considered to relate to the best interests of the child and how the underlying considerations 
have been balanced to arrive at the decision.66 

6.4.  Mechanisms to review or revise decisions and Right to appeal 
  Formal mechanisms have to be in place to reopen or review decisions on the best 
interests of a child. Children need access to support in accessing and using these mechanisms. 
It has to be clearly established when a case or decision can be reopened or reviewed, as for 
instance when there is new evidence or when the authorities have not been able to implement 
the first decision.6768Best interests’ determinations are subject to legal remedies. Children 
need to have access and support, such as legal assistance and representation, to appeal a 
decision. During the appeal procedure, the implementation is suspended. 69  For decisions 
concerning transfer or return of a child to another county, sufficient time must be available 
between the decision and the execution of the decision, to enable the child to hand in an 
appeal or request a review of the decision.707172 

8. CONCLUSION AND RECOMMENDATIONS 
This article has thoroughly discussed what exactly amounts to the best interests of the 

child. This includes best interests’ assessments, best interests’ determinations, Elements of a 
best interests’ assessment and determination process in transnational cases, procedural 
safeguards in best interests’ determinations which include the right of the child to express her 
or his views and to have them taken into account, guardianship and representation,legal 
representation,legal reasoning,mechanisms to review or revise decisions, andright to appeal.  
Notably, the LCA  and its JCRdo not clearly state what those best interests are.   But with 
very difficult construction by a trained eye in this field, some few elements can be seen under 
section 137 of the LCA and rule 49(1) of the JCR.73   It is trite that the law should be 
unequivocal that is unlike the other forms of social control, the law should be enacted in clear 
and explicit terms.74 

It is, therefore, recommended that the LCA be amended to accommodate the clear 
definition of what amounts to the best interests of the child under juvenile justice processes.  
In addition, there should be a clear list enumerating the standards and elements constituting 
the best interests of the child for juvenile justice personnel to adhere to. 
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